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This  pamphlet  contains  typical  legal  refer* 
ence  situ^ons  which  require  further  citing. 
Official  published  volumes  in  which  the 
citations  may  be  found  are  shown  along¬ 
side  eoch  reference  with  suggestions  as 
to  the  logical  sequeiKe  to  follow  in  using 
them  to  make  the  search.  Additional 
finding  aids,  some  especially  useful  in 
citing  current  material,  also  hove  been 
included.  Examples  are  furnished  at  per¬ 
tinent  points  and  a  list  of  reference  titles, 
with  descriptions,  is  carried  at  the  end. 

Price:  10  cents 

Compiled  by:  Office  of  the  Federal  Register, 
Natiomri  Archives  and  Records  Service, 
General  Services  Administration 

[Published  by  the  Committee  on  the 
Judiciary,  House  of  Representatives] 
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Title  26-INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 

SUBCHAPTER  C — EMPLOYMENT  TAXES 
ITJ>.  6744] 

PARt  31— EMPLOYMENT  TAXES;  AP¬ 
PLICABLE  ON  AND  AFTER  JANU¬ 
ARY  1,  1955 

Taxes  Under  Federal  Insurance 
Contributions  Act 

On  May  5. 1964,  notice  of  inroposed  rule 
making  was  published  in  the  Fboiral 
REGism  (29  FJl.  5889) ,  with  respect  to 
conforming  the  Employment  Tax  Regu¬ 
lations  (26  CFR  Part  31)  to  the  provi¬ 
sions  of  the  amendatory  legislation  de¬ 
scribed  in  the  notice.  After  considera¬ 
tion  of  all  such  relevant  matter  as  was 
presents  by  interested  persons  regard¬ 
ing  the  rules  proposed,  the  amendments 
of  the  regulations  as  pr(HX)6ed  are  hereby 
adopted. 

[seal]  Mobthcer  M.  Caplin, 
Commissioner  of  Internal  Revenue. 

Approved:  June  29, 1964. 

Stanlxt  S.  Stteret, 

Assistant  Secretary  of  the 
Treasury. 

In  order  to  conform  the  Employment 
Tax  Regulations  (26  CFR  Part  31)  to 
the  provisions  of  Title  n  of  the  Social 
Security  Amendments  of  1956  (70  Stat. 
839) ,  Title  IV,  Part  B  of  the  Servicemen’s 
and  Veterans’  Survivor  Benefits  Act  (70 
Stat.  878) ,  Title  IV  of  the  Social  Security 
Amendments  of  1958  (72  Stat.  1041) ,  sec¬ 
tion  22(a)  of  the  Alaska  Omnibus  Act 
(73  Stat.  146),  sections  104(h)  and  202 
(a)  of  the  Farm  Credit  Act  of  1959  (73 
Stat.  387  and  389),  section  18(c)  of  the 
Hawaii  Omnibus  Act  (74  Stat.  416), 
Title  I  of  the  Social  Security  Amend¬ 
ments  of  1960  (74  Stat.  926) ,  Title  U  at 
the  Social  Security  Amendments  of  1961 
(75  Stat.  140) ,  section  110(e)  of  the  Mu¬ 
tual  Educational  and  Cultural  Exchange 
Act  of  1961  (75  Stat.  536),  section  2(c) 
of  the  Act  of  September  21, 1961  (Public 
Law  87-262,  75  Stat.  543) ,  section  202(a) 
of  the  Peace  Corps  Act  (-75  Stat.  626), 
and  the  Act  of  December  13,  1963  (Pub¬ 
lic  Law  88-203,  77  Stat.  363)  such  regu¬ 
lations  are  amended  as  follows: 

Paragraph  1.  Paragraph  (a)  of  §  31.0-3 
of  Subpart  A  of  the  r^ulations  in  this 
part  is  amended  to  read  as  follows: 

§  31.0— 3*  Scope  of  regulations. 

(a)  Suhpart  B.  The  regulations  in 
Subpart  B  of  this  part  relate  to  the  im¬ 
position  of  the  employee  tax  and  the 
employer  tax  under  the  Federsd  Insur¬ 
ance  Contributions  Act  with  respect  to 
wages  paid  and  received  after  1954  for 
«nplo3rment  performed  after  1936.  In 
addition  to  emplosnnent  In  the  case  of 
remuneration  therefor  paid  and  received 


after  1954,  the  regulations  in  Subpart  B 
of  this  part  relate  also  to  employment 
performed  after  1954  in  the  case  of  re¬ 
muneration  therefor  paid  and  rec^ved 
before  1955.  The  regidations  in  Subpart 
B  of  this  part  include  lurovislons  relating 
to  the  definition  of  terms  applicable  in 
the  determination  of  the  taxes  imder  the 
Federal  Insurance  Contributions  Act, 
such  as  “employee”,  “wages”,  and  “em¬ 
ployment”..  The  provisions  of  Subpart  B 
of  this  part  relati^  to  “employment”  are 
applicable  also,  (1)  to  the  extent  pro¬ 
vided  in  §  31.3121(b) -2,  to  services  per¬ 
formed  before  1955  the  remuneration  for 
which  is  paid  after  1954,  and  (2)  to  the 
extent  provided  in  §  31.3121  (k) -3,  to 
services  performed  before  1955  the  re¬ 
muneration  for  which  was  paid  before 
1955.  (For  prior  regulations  on  similar 
subject  matter,  see  26  CFR  (1939)  Part 
408  (RegLilations  128) .) 

•  *  *  •  • 

Par.  2.  Section  31.3101  is  amended  to 
read  as  follows: 

§  31.3101  Statutory  provisions;  rate  of 
tax. 

Sac.  3101.  Rate  of  tax.  In  addition  to  other 
taxss,  there  is  hereby  imposed  on  the  income 
of  every  individual  a  tax  equal  to  the  follow¬ 
ing  percentages  of  the  wages  (as  defined  in 
section  3121  (a) )  received  by  him  with  re6i>ect 
to  employment  (as  defined  in  section  3121 
(to))  — 

( 1 )  With  respect  to  wages  received  during 

the  calendar  year  1962,  the  rate  shall  be 
3%  percent;  ^ 

(2)  With  respect  to  wages  received  during 
the  calendar  years  1963  to  1965,  both  inclu¬ 
sive,  the  rate  shall  be  3%  percent: 

(3)  With  respect  to  wages  received  diiring 
the  calendar  years  1966  to  1967,  both  inclu¬ 
sive,  the  rate  shall  be  4^  percent;  and 

(4)  With  respect  to  wages  received  after 
December  31,  1967,  the  rate  shall  be 
percent. 

[Sec.  3101  as  amended  by  sec'.  208(b) ,  Social 
Seciirlty  Amendments  1954;  sec.  202(b),  So¬ 
cial  SecTirity  Amendments  1956;  sec.  401(b), 
Social  Security  Amendments  1958;  sec.  201 
(b).  Social  Sectirity  Amendments  1961] 

Par.  3.  Section  31.3101-1  is  amended 
to  read  as  follows: 

§  31.3101—1  Measure  of  employee  tax. 

The  employee  tax  is  measured  by  the 
amount  of  wages  received  after  1954  with 
respect  to  emplo3rment  after  1936.  See 
§  3 1.3 12 1(a) -1,*  relating  to  wages;  and 
§§  31.3121  (b)-l  to  31.3121(b) -4,  inclu¬ 
sive,  relating  to  employment.  For  provi¬ 
sions  relating  to  the  time  of  receipt  of 
wages,  see  §  31.3121  (a) -2. 

Pax.  4.  Section  31.3101-2  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  31.3101—2  Rates  and  computation  of 
employee  tax. 

(a)  The  rates  of  employee  tax  with  re¬ 
spect  to  wages  received  in  calendar  years 
i^ter  1954  are  as  follows: 


Calendar  years  Percent 

1955  and  1966.. _  2 

1967  and  1968 -  2% 

1969 _ 

I960  and  1961 _  3 

1962  _  3V4 

1963  to  1966,  both  Inclusive _  3% 

1966  and  1967 _  4% 

1968  and  subsequent  calendar  years..  4% 
•  *  •  •  • 


Par.  5.  Section  31.3102  is  amended  by 
revising  subsection  (a)  of  section  3102 
and  the  historical  note  to  read  as  follows : 

§  31.3102  Statutory  provisions;  deduc- 
tifm  of  tax  from  wages. 

Sec.  3102.  Deduction  of  tax  from  wages — 
(a)  Requirement.  The  tax  imposed  by  sec¬ 
tion  3101  shaU  be  collected  by  the  employer 
of  the  taxpayer,  by  deducting  the  amount  of 
the  tax  from  the  wages  as  and  when  paid. 
An  employer  who  in  any  calendar  quarter 
pays  to  an  employee  cash  remuneration  to 
which  paragriq>h  (7)  (B)  or  (C)  or  (10)  of 
section  3121(a)  is  applicable  may  deduct  an 
amoTint  equivalent  to  such  tax  from  any 
such  payment  of  remuneration,  even  though 
at  the  time  of  payment  the  total  amotuit  of 
such  remuneration  paid  to  the  employee  by 
the  employer  in  the  calendar  quarter  is  lees 
than  $50;  and  an  employer  who  in  any  cal¬ 
endar  year  pays  to  an  employee  cash  re¬ 
muneration  to  which  paragnq>h  (8)(B)  of 
section  3121(a)  is  applicable  may  deduct  an 
amount  equivalent  to  such  tax  from  any  such 
payment  of  remuneration,  even  though  at 
the  time  of  payment  the  total  amoimt  of 
such  remuneration  paid  to  the  employee  by 
the  employer  in  the  calendar  year  is  less  than 
$150  and  the  employee  has  not  performed 
agrlc\iltural  labor  for  the  employer  on  20 
days  or  more  in  the  calendar  year  for  cash 
remuneration  computed  on  a  time  basis. 

•  •  •  •  • 

[Sec.  3102  as  amended  by  sec.  205A.  Social 
Security  Amendments  1964;  sec.  201(h)(3), 
Social  Security  Amendments  1956] 

Par.  6.  Section  31.3102-1  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  31.3102—1  (Collection  of,  and  liability 
fw,  employee  tax. 

•  *  •  •  * 

(b)  The  employer  is  permitted,  but  not 
required,  to  deduct  amoimts  equivalent 
to  employee  tax  from  payments  to  an 
employee  of  cash  remuneration  to  which 
the  sections  referred  to  in  this  paragraph 
are  applicable  prior  to  the  time  that  the 
sum  of  such  payments  equals: 

(1)  $50  in  the  calendar  quarter,  for 
service  not  in  -the  course  of  the  em¬ 
ployer’s  trade  or  business,  to  which 
§  31.3121(a)  (7) -1  is  applicable;  or 

(2)  $50  in  the  calendar  quarter,  for 
domestic  service  in  a  private  hc»ne  of  the 
employer,  to  which  §  31.3121(a)  (7)-l  ig 
applicable;  or 

(3)  (i)  $10n  in  the  calendar  year  1955 
or  1956,  for  agricultural  labor,  to  which 
S  31.3121(a)  (8)-l  is  applicable;  or 

(ii)  $150  in  any  calendar  year  after 
1956,  for  agricultural  labor,  to  which 
§  31.3121(a)  (8)-l  is  applicalde,  but  only 
to  the  extent  that  such  payments  are 
made  prior  to  ttie  twentieth  day  in  such 
calendar  year  on  which  the  employee 
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has  perfonxied  such  agricultural  labor 
for  the  employer  for  cash  remuneraticm 
computed  on  a  Ume  basis;  or 

(4)  $50  in  the  calendar  quarter,  for 
service  performed  as  a  home  woriser,  to 
which  i  31.3121(a)  (10) -1  is  applicable. 

At  such  time  as  the  sum  of  the  cash  pay¬ 
ments  in  the  calendar  quarter  or  the 
calendar  year,  as  the  case  may  be,  for  a 
type  of  service  referred  to  in  this  para¬ 
graph  equals  or  exceeds  the  amount 
specified,  the  employer  is  required  to  col¬ 
lect  from  the  employee  any  amount  of 
employee  tax  not  previously  deducted. 
Further,  at  such  time  in  any  calendar 
year  after  1956  as  the  employee  has  per¬ 
formed  agricultural  labor  for  the  em¬ 
ployer  on  20  dasrs  during  such  year  for 
cash  remuneration  computed  on  a  time 
basis,  the  employer  is  required,  regard¬ 
less  of  the  amount  of  remuneration  paid 
by  him  to  the  employee  in  the  calendar 
year,  to  collect  from  the  employee  any 
amount  of  employee  tax  not  previously 
deducted.  If  an  employer  pays  cash  re- 
mmieration  to  an  employee  for  two  or 
more  of  the  types  of  service  referred  to 
in  this  paragraph,  the  provisions  of  this 
paragraph  are  to  be  applied  separate  to 
the  amount  of  remuneration  attributable 
to  each  type  of  service.  For  provisions 
relating  to  the  repayment  to  an  employee, 
or  other  disposition,  of  amounts  deducted 
from  an  employee’s  remuneration  in  ex¬ 
cess  of  the  correct  amount  of  employee 
tax,  see  S  31.6413  (a)  -1.  The  application 
of  this  paragraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  In  the  calendar  year  1057 
employer  X  several  payments  of  cash 

remuneration  to  employee  A  for  agricultural 
labor  which  constitutes  employment.  In 
March  employee  A  works  on  some  part  of 
each  of  8  days  for  which  employer  X  makes 
his  first  i>ayment  of  such  cash  remvmeration 
to  A  in  the  amount  of  $40.  X  deducts  90 
cents  (2^  percent  of  $40)  as  an  amount 
equivalent  to  employee  tax.  In  June  A  works 
6  days  tor  which  X  makes  his  second  pay¬ 
ment  of  cash  remuneration  to  A  in  the 
amount  of  $60.  X  does  not  deduct  from  this 
payment  an  amount  equivalent  to  employee 
tax.  In  Octobor  A  works  6  days  for  which 
X  makes  his  third  payment  of  cash  remu¬ 
neration  to  A  in  the  amount  of  $60.  This 
amount  brings  the  siim  of  such  payments  in 
1967  to  $160,  and  X  is  now  required  to  col¬ 
lect  Mnployee  tax  from  A  even  though  A  has 
performed  agricxiltufal  labor  for  X  on  only 
19  days  in  1957  and  regardless  of  whether 
the  cash  remimeratlon  for  A’s  services  is 
computed  on  a  time  basis.  The  amount  of 
employee  tax  applicable  to  the  $150  paid  by 
X  to  A  is  $3.38  (3%  percent  of  $160).  Inas¬ 
much  as  X  previously  deducted  Ofi  cents  in 
March  1957,  X  is  required  to  deduct  $2.48 
($3.88  minus  90  cents)  from  the  $60  paid  in 
October  1957. 

Example  (2).  In  the  calendar  year  1957 
enqfioyer  T  miakes  several  payments  of  ca^ 
remxmeration  to  employee  B  for  agricultural 
labor  which  constitutes  employment.  B’s 
cash  remuneration  is  computed  on  a  time 
basis.  In  January  employer  T  makes  his  first 
payment  to  employee  B  in  the  amoimt 
$20  for  wcHTk  p^ormed  in  1957  on  each  of 
6  days.  T  deducts  45  cents  (2%  percent  of 
$20)  as  an  amount  equivalent  to  employee 
tax.  In  AiHll  T  makes  his  second  pairment 
ot  cash  remuneration  to  B  in  the  amount 
of  $40  for  work  performed  in  1967  on  each 
of  10  days.  T  deducts  90  cents  (2^  percent 
of  $40)  as  an  amount  equivalent  to  employee 
tax.  In  May  B  works  for  Y  on  each  of  6 
days  and  on  the  last  of  such  da3rs  Y  makes 


his  third  payment  of  cash  remxmeration  to 
B  in  the  amount  of  $20  for  such  work.  This 
period  work  brin^  to  20  the  number  of 
days  in  the  calendar  year  1957  on  which  B 
has  perfmmied  agricultural  labor  for  Y  for 
cash  remxmeration  (xnnputed  on  a  time  basis, 
and  Y  is  reqxtired  to  coiJect  employee  tax 
from  B  even  though  the  amoxmt  of  remxiner- 
ation  paid  la  lees  than  $160.  The  amoxmt  of 
nnployee  tax  applicable  to  the  $80  paid  by 

Y  to  B  is  $1B0  (2^  percent  of  $80).  Inas¬ 
much  as  Y  previoxuly  deducted  $1.36  in  1967 
(45  cents  in  January  and  90  cents  in  April), 

Y  is  reqxiired  to  dedxict  46  cents  ($1.80  minus 
$1A5)  from  the  $20  paid  in  May  1967. 

•  *  *  «  • 

Par.  7.  Section  31.3111  is  amended  to 
read  as  follows: 

§  31.3111  Statutory  provisions;  rate  of 
tax. 

Sxc.  3111.  Rate  of  tax.  In  'addition  to 
othw  taxes,  there  is  hereby  imposed  on  every 
employer  an  excise  tax,  with  respect  to  hav¬ 
ing  individxials  in  his  employ,  equal  to  the 
following  percentages  of  the  wages  (as  de¬ 
fined  in  section  3121(a))  paid  by  him  with 
respect  to  employment  (as  defined  in  section 
3121(b))— 

(1)  With  respect  to  wages  paid  during  the 
calendar  year  1962,  the  rate  shall  be  3^4 
percent; 

(2)  With  respect  to  wages  paid  dxiring  the 
calendar  years  1963  to  1965,  both  inclusive, 
the  rate  shall  be  3%  percent; 

(3)  With  respect  to  wages  paid  dxiring  the 
calendar  years  1966  to  1967,  both  inclusive, 
the  rate  shall  be  4^  percent;  and 

(4)  With  respect  to  wages  paid  afto*  De¬ 
cember  31, 1967,  the  rate  shall  be  4%  percent. 

[Sec.  3111  as  amended  by  sec.  208(c).  Social 
Secxirity  Amendments  1964;  sec.  202(o),  So¬ 
cial  Secxudty  Amendments  1956;  sec.  401(c). 
Social  Secxirity  Amendments  1958;  sec.  201 
(c) ,  Social  Secxirity  Amendments  1961] 

Par.  8.  Section  31.3111-1  is  amended  to 
read  as  fallows: 

§31.3111—1  Measure  of  employer  tax. 

The  employer  tax  is  measured  by  the 
amount  of  wages  paid  after  1954  with 
respect  to  employment  after  1936.  See 
§  31.3121  (a) -1,  relating  to  wages,  and 
§§  31.3121  (b)-l  to  31.3121(b)-4,  inclu¬ 
sive,  relating  to  employment.  For  pro¬ 
visions  relating  to  time  of  payment  of 
wages,  see  §  31.3121  (a) -2.  % 

Par.  9.  Section  31.3111-2  Is  amended 
by  revising  paragriq>h  (a)  to  read  as 
follows: 

§  31.3111—2  Rates  and  computati<m  of 
employer  tax. 

(a)  The  rates  of  employer  tax  with 
respect  to  wages  paid  in  calendar  years 
after  1954  are  as  follows : 

Calendar  years  Percent 

1966  and  1966 _  2 

1967  and  1968 _  2^4 

1969  -  2% 

I960  and  1961 . .  8 

1962  _  8% 

1963  to  1965,  both  inclxisive _ 

1966  and  1967 _  4)4 

1968  and  subsequent  calendar  years.  _ 

*  *  •  *  • 

Par.  10.  Immediately  after  S  31.3112-1 
there  is  inserted  the  following : 

§  31.3113  Statutory  provisions;  District 
of  Columbia  credit  unions. 

Sec.  3113.  District  of  Columbia  credit 
unions.  Notwithstanding  the  provisions  of 
section  16  of  the  Act  of  Jxme  23.  1982  (D.C. 
Code,  sec.  26-616;  47  Stat.  881),  or  any  other 
provision  of  law  (whether  enacted  before  or 


after  the  enactment  of  this  section)  which 
grants  to  any  credit  xinlon  chartered  pursu¬ 
ant  to  such  Act  of  June  23,  1982.  an  exemp¬ 
tion  from  taxation,  such  credit  xmion  shall 
not  be  exempt  from  the  tax  Imposed  by  sec¬ 
tion  3111. 

[Sec.  3113  as  added  by  sec.  201(a)'(l),  Social 
Secxirity  Amendments  1966,  effective  with  re¬ 
spect  to  remxmeration  paid  after  1956] 

Par.  11.  Section  31.3121(a)-l  is 
amended  by  revising  paragraph  (d)  and 
subparagraph  (1)  of  paragraph  (j)  to 
read  as  follows; 

§  31.3121  (a)-l  Wages. 

*  •  •  •  * 

(d)  Generally  the  basis  upon  which 
the  retnuneration  is  paid  is  immaterial  in 
determining  whether  the  remuneration 
constitutes  wages.  Thus,  it  may  be  paid 
on  the  basis  of  piecework,  or  a  percentage 
of  profits;  and  it  may  be  paid  hourly, 
daily,  weekly,  monthly,  or  annually.  See. 
however,  8  31.3121(a)  (8) -1  which  re¬ 
lates  to  the  treatment  of  cash  remunera¬ 
tion  (KHnputed  (m  a  time  basis  for  agri¬ 
cultural  labor. 

•  •  *  •  * 

(j)  •  *  • 

(1)  RemuneraticHi  for  services  which 
do  not  constitute  emploirment  under  sec¬ 
tion  3121(b)  and  which  are  not  deemed 
to  be  employment  under  section  3121(c) 
(see8  31.3121(c)-l). 

*  •  -  •  *  * 

Par.  12.  Section  31.3121  (a) -2  is 
amended  by  revising  subparagraph  (2)  of 
^paragrm>h  (c)  to  read  as  follows: 

§  31.3121(a)— 2  Wages;  when  paid  and 
received. 

*  •  *  .  •  * 

(c)  *  *  * 

(2)  (i)  The  first  $100  of  cash  remun¬ 
eration  paid,  either  actuaUy  or  construc¬ 
tively,  by  an  employer  to  an  employee  in 
the  calendar  year  1955  or  1956  for  agri- 
cultmal  labor  to  which  8  31.3121(a)  (8)-l 
is  applicable  shall  be  deemed  to  be  paid 
by  the  employer  to  tiie  employee  at  the 
first  moment  of  time  in  such  calendar 
year  that  the  sum  of  such  cash  payments 
made  within  such  year  is  at  least  $100. 

(ii)  Cash  remuneration  paid,  either 
actually  or  cmistinictively,  by  an  em¬ 
ployer  to  an  employee  in  a  calendar  year 
after  1956  for  agricultural  labor  to  which 
8  31.3121(a)  (8) -1  is  m>Plicable,  and  be¬ 
fore  either  of  the  events  described  in 
(a)  or  (b)  of  this  subdivision  has  oc¬ 
curred,  shall  be  deemed  to  be  paid  upon 
the  occurrence  of  the  earlier  of  such 
events,  as  follows: 

(a)  The  first  moment  of  time  in  such 
calendar  year  that  the  sum  of  the  pay¬ 
ments  of  such  remuneration  is  at  least 
$150,  or 

(b)  The  twentieth  day  in  such  cal¬ 
endar  year  on  which  the  employee  has 
performed  such  agricultural  li^bor  for 
the  employer  for  cash  remuneration 
computed  on  a  time  basis. 

•  •  •  •  • 

Par.  13.  Section  31.3121(a)(1)  is 
amended  to  read  as  follows: 

§  31.3121(a)(1)  Statutory  provisions; 
definitions ;  wages ;  annual  wage 
limitation. 

Sac.  8121.  Definitions — (a)  Wages.  For 
pxirposes  of  this  chapter,  the  t«rm  "wages” 
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meaziB  all  remuneration  for  employment. 
Including  the  cash  value  of  all  remimeration 
paid  in  any  medium  other  than  cash;  except 
that  such  torm  shall  not  include— 

(1)  That  part  of  the  remimeration  which, 
after  remuneration  (other  than  remimera- 
tlon  referred  to  in  the  succeeding  paragraphs 
of  this  subsection)  equal  to  94300  with  re> 
spect  to  employment  has  been  paid  to  an 
individual  by  an  employer  during  any  cal¬ 
endar  year,  is  paid  to  such  individual  by  such 
employer  during  such  calendar  year.  If  an 
employer  (hereinafter  referred  to  as  succes¬ 
sor  employer)  during  any  calendar  year  ac¬ 
quires  substantially  all  the  property  used  in 
a  trade  or  business  of  another  employer 
(hereinafter  rrferred  to  as  a  predecessor) ,  or 
used  in  a  separate  unit  of  a  trade  or  biuiness 
of  a  predecessor,  and  immediately  after  the 
acquisition  emplo3rB  in  his  trade  or  business 
an  individual  who  inunediately  inrimr  to  the 
acquisition  was  employed  in  the  trade  or 
business  of  such  predecessor,  then,  for  the 
purpose  of  determining  whether  the  succes¬ 
sor  employer  has  paid  remuneration  (other 
than  remimeration  referred  to  in  the  suc¬ 
ceeding  paragriq)hs  of  this  subsection)  with 
respect  to  employment  equal  to  $4300  to  such 
individual  during  such  calendar  year,  any 
remuneration  (other  than  remuneration  re¬ 
ferred  to  in  the  succeeding  paragraphs  of  this 
subsection)  with  respect  to  employment  paid 
(or  considered  under  this  paragraph  as  hav¬ 
ing  been  paid)  to  such  individual  by  such 
I»redecessor  diiring  such  calendar  year  and 
prior  to  such  acquisition  shall  be  considered 
as  having  been  paid  by  such  successor 
employer; 

(See.  3121(a)  (1)  as  amended  by  sec.  204(a), 
Social  Security  Amendments  1954;  sec.  402 
(b).  Social  Security  Amendments  1068] 

Par.  14.  Section  31.3121(a)  (1)-1  is 
amended  by  revising  the  heading,  para¬ 
graph  (a),  subparagraphs  (1),  (3).  and 
(6)  of  paragraph  (b) ,  so  much  of  sub- 
paragraph  (2)  of  paragraph  (b)  as  pre¬ 
cedes  subdivision  (i)  thereof,  and  the 
example  in  subparagraph  (5)  of  para¬ 
graph  (b).  These  amended  provisions 
read  as  follows: 

§  31.3121(a)(1)— 1  Annual  wage  limi¬ 
tation. 

(a)  Jn  general.  (1)  The  term  “wages” 
does  not  include  that  part  of  the  remu¬ 
neration  paid  by  an  employer  to  an  em¬ 
ployee  within  any  calendar  year — 

(1)  After  1964  and  before  1959  which 
exceeds  the  first  |4,200  of  remuneration 
or 

(ii)  After  1958  which  exceeds  the  first 
14,800  of  remuneration 

(exclusive  of  remimeration  excepted 
from  wages  in  accordance  with  para¬ 
graph  (j)  of  §  31.3121  (a) -1  or  S§  31.3121 
(a)(2)-l  to  31.3121(a)  (lO)-l.  inclusive) 
paid  within  the  calendar  year  by  the  em¬ 
ployer  to  the  employee  for  employment 
performed  for  him  at  any  time  after 
1936. 

(2)  The  annual  wage  limitation  ap¬ 
plies  only  if  the  remuneration  received 
during  any  one  calendar  year  by  an  em¬ 
ployee  from  the  same  employer  for 
emplosrment  performed  after  1936  ex¬ 
ceeds  the  amount  of  such  limitation. 
The  limitation  in  such  case  relates  to  the 
amount  of  remuneration  received  during 
any  one  calendar  year  for  employmoit 
after  1936  and  not  to  the  amount  of  re¬ 
muneration  for  emplosnnent  performed 
in  any  one  calendar  year. 

Example.  Employee  A,  in  1958,  receives 
44,600  from  employer  B  in  part  payment  of 


$5,0(X)  due  him  for  employment  performed 
in  1958.  In  1959  A  receives  from  employer 
B  the  balance  of  $500  due  him  for  employ¬ 
ment  performed  in  1958,  and  thereafter  in 
1959  also  receives  $4300  tat  employment  per¬ 
formed  in  1959  for  employer  B.  The  first 
$4300  of  the  $4,500  received  during  1958  is 
subject  to  the  taxes  in  1958.  The  remaining 
$300  received  in  1958  is  not  included  as  wages 
and  is  not  subject  to  the  taxes.  The  balance 
of  $500  received  in  1959  for  emplojrment  dur¬ 
ing  1958  is  subject  to  the  taxes  during  1959, 
as  is  also  the  first  $4300  of  the  $4,5(X)  there¬ 
after  received  in  1959  ($500  plus  $4300  total¬ 
ing  $4300,  which  is  the  annual  wage  limita¬ 
tion  applicable  to  remimeration  received  in 
1959  by  an  employee  from  any  one  employer) . 
The  remaining  $200  received  in  1959  is  not 
included  as  wages  and  is  not  subject  to  the 
taxes. 

(3)  If  during  a  calendar  year  the  em¬ 
ployee  receives  remuneration  from  more 
than  one  employer,  the  annual  wage 
limitation  does  not  apply  to  the  aggregate 
remuneration  received  from  all  of  such 
employers,  but  instead  applies  to  the 
remuneration  received  during  such  cal¬ 
endar  year  from  each  employer  with  re¬ 
spect  to  emplojonent  after  1936.  In  such 
case  the  first  $4,800  received  in  any  cal¬ 
endar  year  after  1958  (the  first  $4,200  re¬ 
ceived  in  any  calendar  year  after  1954 
and  before  1959)  from  each  employer 
constitutes  wages  and  is  subject  to  the 
taxes,  even  though,  under  section  6413 
(c),  the  employee  may  be  entitled  to  a 
special  credit  or  refund  of  any  amount 
of  employee  tax  deducted  from  his  wages 
which  exceeds  the  employee  tax  with  re¬ 
spect  to  the  first  $4,800  (or  $4300,  as  the 
case  may  be)  of  wages  received  during 
Uie  calendar  year  from  all  employers.  In 
this  connection  and  in  connectiim  with 
the  two  examples  immediately  following, 
see  §  31.6413  (c)-l,  relating  to  specisd 
credits  or  refunds  of  employee  tax.  In 
connection  with  the  annual  wage  limita¬ 
tion  in  the  case  of  remuneration  paid  for 
services  performed  in  the  employ  of  the 
United  States  or  a  wholly  owned  instru¬ 
mentality  thereof,  see  §  31.3122.  In  con¬ 
nection  with  the  application  of  the  an¬ 
nual  wage  limitation,  see  also  paragraph 
(b)  of  this  section,  relating  to  the  cir¬ 
cumstances  under  which  wages  paid  by 
a ,  predecessor  employer  are  deemed  to 
be  paid  by  his  successor. 

Example  (1).  During  1959  employee  C 
receives  from  employer  D  a  salary  of  $800  a 
month  toe  employment  performed  for  D 
during  the  first  7  months  of  1959,  or  total  re¬ 
muneration  of  $5,6(X).  At  the  end  of  the 
sixth  month  C  has  received  $4,800  from  em¬ 
ployer  D,  and  only  that  part  of  his  total 
remuneration  traca.  D  constitutes  wages  sub¬ 
ject  to  the  taxes.  The  $800  received  by  em¬ 
ployee  O  from  employer  D  in  the  seventh 
month  is  not  included  as  wages  and  is  not 
subject  to  the  taxes.  At  the  end  of  the 
seventh  month  C  leaves  the  employ  of  D  and 
enters  the  employ  of  ,E.  O  receives  remu¬ 
neration  of  $960  a  month  frmn  employer  E 
in  each  of  the  remaining  5  months  of  1959, 
or  toted  remuneration  of  $4,800  from  em¬ 
ployer  E.  The  entire  $4,800  received  by  C 
from  employer  E  constitutes  wages  and  is 
subject  to  the  taxes.  Thus,  the  first  $4,800 
received  from  employer  D  emd  the  entire 
$4,800  received  from  employer  E  constitute 
wages. 

Example  (2).  During  the  calendar  year 
1959  F  is  simultaneously  an  officer  (an  em¬ 
ployee)  oi  the  X  Ck>rporation,  the  Y  Corpo¬ 
ration,  and  the  Z  Corporation  and  during 
such  year  receives  a  salary  of  $4,800  from 
each  corpmutlon.  Each  $4,800  received  by 


F  from  each  of  the  Corporations  X,  Y,  and 
Z  (whether  or  not  such  corporations  are 
related)  constitutes  wages  and  is  subject  to 
the  taxes. 

(b)  Wages  paid  by  predecessor  attrib¬ 
uted  to  successor.  (1)  If  an  employer 
(hereinafter  referred  to  as  a  successor) 
during  any  calendar  year  acquires  sub¬ 
stantially  all  the  property  used  in  a  trade 
or  business  of  another  employer  (here¬ 
inafter  referred  to  as  a  predecessor) ,  or 
used  in  a  separate  unit  of  a  trade  or  busi¬ 
ness  of  a  predecessor,  and  if  immediately 
aftei:  the  acquisition  the  successor  em¬ 
ploys  in  his  trade  or  business  an  indi¬ 
vidual  who  immediately  prior  to  the 
acquisition  was  employed  in  the  trade  or 
business  of  such  predecessor,  then,  for 
purposes  of  the  application  of  the  annual 
wage  limitation  set  forth  in  paragraph 
(a)  of  this  section,  any  remuneration 
(exclusive  of  remuneration  excepted 
frc«n  wages  in  accordance  with  para¬ 
graph  (J)  of  §  31.3121  (a)>l  or  §§  31.3121 
(a)  (2)>1  to  31.3121(a)  (lO)-l,  inclusive) 
with  respect  to  employment  paid  (or 
considered  under  this  paragraph  as 
haviz^  been  paid)  to  such  individual  by 
the  predecessor  during  such  calendar 
year  and  prior  to  the  acquisition  shall 
be  considered  as  having  been  paid  by  the 
successor. 

(2)  The  wages  paid,  or  considered  as 
having  been  paid,,  by  a  predecessor  to  an 
employee  shall,  for  purposes  of  the -an¬ 
nual  wage  limitation,  be  treated  as  hav¬ 
ing  been  paid  to  such  employee  by  a  suc¬ 
cessor,  if: 

«  «  ♦  *  * 

(3)  The  method  of  acquisition  by  an 
employer  of  the  property  of  another  em¬ 
ployer  is  immaterial.  The  acquisition 
may  occur  as  a  consequence  of  the  in¬ 
corporation  of  a  business  by  a  sole  pro¬ 
prietor  or  a  partnership,  the  continuance 
without  interruption  of  the  business  of  a 
previously  existing  partnership  by  a  new 
partnership  or  by  a  sole  proprietor,  or  a 
purchase  or  any  other  transaction 
whereby  substantially  all  the  property 
used  in  a  trade  or  business,  or  used  in  a 
separate  unit  of  a  trade  or  business,  of 
one  employer  is  acquired  by  another 
employer. 

•  «  •  G  * 

(5)  •  •  • 

Example,  me  Y  dorporatlon  in  1959  ac¬ 
quires  by  purchase  all  the  property  of  the  X 
Company  and  immediately  after  the  acqui¬ 
sition  employs  in  its  trade  or  business  em¬ 
ployee  A,  who.  immediately  prior  to  the 
acquisition,  was  employed  by  the  X  Company, 
me  X  Company  has  in  1959  (the  calendar 
year  in  which  the  acquisition  occurs)  and 
prior  to  the  acquisition  paid  $3,000  of  wages 
to  A.  me  Y  Corporation  in  1959  pays  to  A 
remuneration  of  $3,000  with  respect  to  em¬ 
ployment.  Only  $1,800  of  the  remuneration 
paid  by  the  Y  Corporation  is  considered  to 
be  wages.  For  purposes  of  the  $4,800  limi¬ 
tation,  the  Y  Corporation  is  credit^  with  the 
$3,000  paid  to  A  by  the  X  Company.  If.  in 
the  same  calendar  year,  the  Z  Company  ac¬ 
quires  the  property  by  purchase  from  the  Y 
Corporation  and  A  immediately  after  the  ac¬ 
quisition  is  employed  by  the  Z  Company  in 
its  trade  or  business,  no  part  of  the  remu¬ 
neration  paid  to  A  by  the  Z  Company  in  the 
year  of  the  acquisition  will  be  considered  to 
be  wages,  me  Z  Company  wlU  be  credited 
with  the  remuneration  paid  to  A  by  the  Y 
Corporation  and  also  with  the  wages  paid 
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CoiTXM^tion).  f^\  +«««  Example.  Kmployor  X  pays  caah  remuner- 

,,  payments.  (1)  The  term  atton  of  $150  in  the  calendar  year  1967  to 

(8)  Where  a  corporation  described  in  “wages”  does  not  include  cash  remuner-  employee  a  for  agricultural  iat>or.  such  re¬ 
section  501(c)  (3)  which  is  exempt  from  ation  paid  by  an  ^ployer  in  the  cal-  muneratlon  constitutes  wages  even  though 
incxxne  tax  tinder  section  501(a)  has  in  endar  year  1955  or  1956  to  an  employee  tio  of  such  amount  represents  payment  for 
effect  a  certificate  filed  pursuant  to  sec-  for  agilcultural  labor  unless  the  cash  agricultural  lahOT  performed  by  A  for  x  in 
tion  3121  (k) ,  or  pursuant  to  section  1426  remuneration  paid  in  such  year  by  the  i^ecember  1966. 

(1)  of  the  Internal  Revenue  Code  of  1039,  employer  to  the  employee  for  such  labor  (3)  in  determining  whether  $150  or 
waiving  its  exemption  from  the  taxes  im-  is  $100  or  more.  more  ($100  or  more  in  1955  or  1956)  has 

posed  by  the  Act,  the  activity  in  which  (2)  (i)  The  term  “wages”  does  not  in-  been  paid  to  an  employee  for  agricultural 
such  corporation  is  engaged  is  considered  elude  cash  remuneration  paid  by  an  em-  labor,  only  cash  remuneration  for  such 
to  be  its  trade  or  business  for  the  pur-  ployer  in  any  calendar  year  after  1W6  to  labor  shall  be  taken  into  account.  If  an 
pose  of  determining  whether  the  trans-  an  employee  for  agricultural  labor  unless  ^ipioyee  receives  cash  remuneration  in 
ferred  property  was  used  in  the  trade  the  cash  remuneration  paid  in  such  year  ^ny  one  calendar  year  from  more  than 
or  business  of  the  predecessor  and  for  by  the  employer  to  the  employee  for  such  one  employer  for  agricultual  labor,  the 
the  purpose  of  determining  whether  the  labor  is  $150  or  more,  or  unless  the  em-  cash-remuneration  test  is  to  be  applied 
employment  by  the  predecessor  and  the  ployee  performs  agricultural  labor  for  the  with  respect  to  the  remuneration  received 
successor  of  an  individual  whose  serv-  employer  on  20  days  or  more  during  such  by  the  employee  from  each  employer  in 
ices  were  retained  by  the  successor  con-  year  for  cash  remuneration  computed  on  such  calendar  year  for  such  labor, 
stitute  employment  in  a  trade  or  busi-  »  time  basis.  ^  (e)  Application  of  20-day  test,  (l) 

ness.  Thus,  if  a  charitable  or  religrious  ^iil  The  application  of  the  provisions  Only  aErricultural  labor  for  which  cash 
organization,  subject  to  the  taxes  by  tWs  subparagraph  may  be  illustrated  remuneration  is  computed  on  a  time  basis 
virtue  of  its  certificate,  acquires  all  the  »y  the  following  example:  is  taken  into  account  in  determining 

property  of  another  such  organization  Example.  On  is  days  in  1967  A  performs  whether  an  emplc^ee  performs  such 
like^dse  subject  to  the  taxes  and  retains  agrlcxiltural  labor  for  X  for  cash  remunera-  labor  for  such  remuneration  on  20  days 
the  services  of  employees  of  the  prede-  or  more  during  a  calendar  year  after 

c^^ages  paid  to  such  employees  by  Either  tbrjiso-cash-rem^lration  t^t^nOT  Purposes  of  the  20-day  test, 

the  predecessor  in  the  year  of  the  acqui-  20-day  test  is  met.  Accordingly,  the  tue  amount  of  such  remuneration  is  im- 
sition  (and  prior  to  such  acquisition)  remuneration  paid  by  X  to  A  is  not  subject  material,  and  it  is  immaterial  if,  in  ad- 

will  be  attributed  to  the  successor  for  to  the  taxes,  if  in  1957  A  had  i>erformed  dition  to  cash  remuneration  computed 

purposes  of  the  annual  wage  limitation,  agricultural  Ubor  for  X  on  20  days  for  cash  on  a  time  basis,  the  remuneration  for 

!•»  s«rtk>n  3isi2l(a)(8)  is  w  such  labor  also  includes  remuneration 

I'M.  10.  oecuon  ol.ol^iiai  loi  is  by  X  to  A  would  have  been  subject  to  the  fv,c,n  #.qcv, 

amended  by  revising  section  3121(a)(8)  taxes  because  the  20-day  test  would  have 

(B)  and  the  historical  note  to  read  as  been  met.  Or  if  a  had  performed  the  I8  days  ^  conaputed  on  a  time  basis.  If  cash 

follows*  agricultural  labor  for  cash  remuneration  remuneration  paid  to  an  employee  after 

of  $8.60  per  day  and  had  been  paid  In  fuU  1956  for  agiicultjural  labor  is  computed 

§  31.3121(a)  (8)  Statutory  provisions;  therefor  In  1967,  his  cash  remuneration  of  on  a  time  basis,  such  cash  remimeration 

definitions;  wages;  payments  for  $163  would  have  been  subject  to  the  taxes  be-  does  not  constitute  “wages”  unless  it  is 
agricultural  labor.  cause  the  $l60-ca8h-remuneraUon  test  would  paid  jn  a  calendar  year  in  which  either 

Stc.  3121.  De/ln(rion»— (a)  Wages.  Tot  ”“**  the  20-day  test  or  the  $150-cash-re- 

purposes  of  this  chapter,  toe  term  “wages”  (d)  Application  of  cash-remuneration  muneration  test  is  met. 
means  all  rwnuneration  tor  employment.  In-  test.  (1)  If  an  employee  receives  cash  a 

eluding  the  cash  value  of  aU  remimeration  remuneration  from  an  employer  both  for  struct  fences  on^a  farm  owned^y  X  The 

toits^c^te^toHnn^mcmdi^’  services  which  constitute  agricultural  work  constitutes  agricultural  lal^  and  is 

that  such  term  shall  not  Include-  ^  services  which  do  not  con-  performed  on  60  d^  In  November  and  De- 

•  •  •  •  •  stitute  agricultural  labor,  only  the  cember  1967.  a  is  not  employed  by  x  at 

(8)  •  *  •  amount  of  such  remuneration  which  is  other  time.  A’s  remuneration  consists 

(B)  Cash  remuneration  paid  by  an  em-  attributable  to  agricultural  labor  shall  be  meals  and  lodging,  $6  cash  per  day,  and 
ployer  in  any  calendar  jeax  to  sm  employee  included  in  determining  whether  r-aith  additional  cash  measured  by  toe  amount  of 

for  agricultural  labor  unless  (1)  toe  cash  remuneration  of  $150  or  more  ($100  or  ^ 

remuneration  paid  In  such  year  by  toe  em-  iTrL  ^  December  1967  and  $160  cash  in  January 

ployer  to  toe  employee  for  such  labor  is  $160  1  ^  payment  for  toe  work.  Inas- 

or  more,  or  (11)  toe  employee  performs  agrl-  calendar  year  by  the  employer  to  the  much  as  A  has  performed  agricultural  labor 
cultural  labor  for  toe  employw  on  20  days  employee  for  agricultural  labor.  for  X  on  60  days  In  1967,  for  remuneration 

or  more  during  such  year  for  cash  remuner-  Example.  Employer  X  operates  a  stiure  and  computed  on  a  time  basis,  toe  20-day  test 
ation  computed  on  a  time  basis;  also  Is  engaged  In  farming  operations.  Em-  i®  tor  1®57  and  toe  $140  cash  paid  in 

ra,w.  o.  kw  «...  ployee  A,  who  regularly  performs  services  for  1957  Is  subject  to  the  taxes.  It  Is  imma- 

^  to  connection  with  the  operation  of  the  terial  that  toe  $160-cash-remuneration  test 
store,  works  on  X-s  farm  when  additional  help  is  not  met  for  1967.  Inasmuch  as  X  has 
^  Security  Amendments  ^  required  for  the  farm  activities.  In  toe  paid  A  $160  cash  remuneration  In  1958  for 

1®”1  calendar  year  1967,  X  pays  A  $140  In  cash  agricultural  labor,  the  $160-ca8h-remunera- 

Par.  16.  Section  31.3121(a)  (8) -1  is  computed  on  a  time  basis  for  agricultural  la-  ^  5“^ 

ampndfori  tn  read  ns  follows-  porformed  on  19  different  days  in  such  Paid  to  1968  is  subject  to  the  taxes.  It  is 

amenaea  to  reaa  as  lOllOWS.  $2,260  for  services  performed  in  immaterial  that  toe  20-day  test  is  not  met 

§  31.3121(a)  (8)— 1  Payments  for  agri-  connection  with  the  operation  of  the  store,  1958.  If  the  remuneration  paid  by  X 

cultural  labor.  Since  the  cash  remuneration  paid  by  X  to  A  to  A  In  January  1968  had  been  in  an  amoimt 

In  toe  calendar  year  1967  tot  agricultural  la-  i®®®  than  $160,  neither  toe  $160-ca8h-remu- 
(a)  Scope  of  this  section.  For  purposes  Ig  less  than  $150,  the  cash-remuneration  neration  test  nor  the  20-day  test  would  have 
of  the  regulations  in  this  section,  the  test  is  not  met.  Since  A  performed  agrlcul-  b®®n  “®t  tor  the  calendar  year  1968,  and  the 
term  “agricultural  labor”  means  only  tural  labor  for  X  on  less  than  20  days  In  1967,  remuneration  paid  by  X  to  A  in  such  year 
such  agricultural  labor  (see  §  31.3121  toe  20-day  test  set  fento  in  section  3121(a)  would  not  have  been  subject  to  the  taxes. 

(g)-l)  as  constitutes  employment  or  is  ^  <2)  For  the  purpose  of  determining 

deemed  to  comitate  employment  ^  whether  an  employee  performs  agrlcul- 

reason  of  the  rul^  relath^  to  Included  ^  .  ,,  tural  labor  for  an  employer  on  20  days 

or  more  during  any  calendar  year  after 

tion  3121(c)  (see  S  31.3121(c)-l)  or  the  ation  of  $150  or  more  ($100  or  more  in  nnmmited 

corresponding  section  of  prior  law.  1955  or  1956)  is  based  on  the  cash  re-  wis  h^^Snted 

(b)  Payments  other  than  in  cash.  The  muneration  paid  in  a  calendar  year  rath-  a  time  basis,  there  shall  be  countea 

term  “wages”  does  not  include  remuner-  er  than  on  the  remuneration  earned  dur-  as  one  day — 

ation  paid  in  any  medium  other  than  ing  a  calendar  year.  It  is  immaterial  if  (i)  Any  day  or  portion  thereof  on 
Aojth  for  agricultural  labc»:.  For  mean-  such  cash  remuneration  is  paid  in  a  which  the  employee  actually  performs 
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such  labor  for  cash  remuneration  corn- 
put^  on  a  time  basis;  and 
(ii>  Any  day  or  portion  thereof  on 
which  the  enmloyee  does  not  perform 
agricultural  labor  but  with  r«q;)ect  to 
which  cash  remuneration  is  paid  or  pay¬ 
able  to  the  employee  for  such  labor,  such 
as  a  day  on  which  the  employee  is  sick  or 
on  vacation. 

An  employee  who  on  a  particular  day  re¬ 
ports  for  work  and,  at  the  direction  of  his 
employer,  holds  himself  in  readiness  to 
perform  agricultural  labor  shall  be  con¬ 
sidered  to  be  engaged  in  the  actual  per¬ 
formance  of  such  labor  on  that  day.  For 
purposes  of  the  regulations  In  t^  sec¬ 
tion,  a  day  is  a  period  of  24  hours  com¬ 
mencing  at  midnight  and  ending  at 
midnight. 

Example.  During  the  period  of  20  days  be¬ 
ginning  AprU  11,  1957  and  ending  April  80, 
1957,  employee  A  was  employed  by  employer 
X  to  perform  agricultural  labor  on  X's  farm. 
The  agreement  provided  that  A  would  be 
furnished  room  and  board  at  the  farm  and 
would  be  paid  cash  wages  of  $150  per  month. 
On  one  day  during  the  20-day  period  A  was 
sick  and  unable  to  work,  and  on  another  day 
X  directed  A  to  refrain  from  work  because 
of  weather  conditions.  At  the  termination 
of  A*s  employment  X  paid  A  cash  wages  of 
$100  for  the  fuU  20-day  period.  The  20-day 
test  had  been  met  and  the  $100  cash  wages 
were  subject  to  the  taxes. 

(3)  If  in  any  one  calendar  year  an 
employee  performs  agricultural  labor  for 
more  than  one  employer,  the  20-day  test 
is  to  be  applied  with  respect  to  the  agri¬ 
cultural  labor  performed  by  the  employee 
in  such  year  for  each  employer. 

(f)  Meaning  of  ’’cash  remuneratUm'” 
Cash  remuneration  includes  checks  and 
other  monetary  media  of  exchange. 
Cash  remuneration  does  not  include  pay¬ 
ments  made  in  any  other  medium,  such 
as  lodging,  food,  clothing,  car  tokens, 
transportation  passes  or  tickets,  farm 
products,  or  other  goods  or  commodities. 

(g)  Cross  references.  (1)  For  pro¬ 
visions  relating  to  deduction  of  employee 
tax  or  amoimts  equivalent  to  the  tax 
from  cash  pajunents  for  agricultural  la¬ 
bor,  see  S  31.3102-1. 

(2)  For  provisions  relating  to  the  time 
of  payment  of  wages  for  agricultural  la¬ 
bor.  see  §  31.3121  (a) -2. 

(3)  For  provisions  relating  to  records 
to  be  kept  with  respect  to  i^ricultural  la¬ 
bor,  see  paragraph  (b)  of  §  31.6001-2. 

Par.  17.  Section  3i:3121(a)  (9)  Is 
amended  to  read  as  follows: 

§  31.3121(a)  (9)  Statutory  provisions; 
definitiems;  wages;  payments  to  em¬ 
ployees  fmr  non-work  periods. 

Sec.  3121.  Definitions — (a)  Wages.  For 
pxirpoees  of  this  chapter,  the  term  "wages" 
means  aU  remuneration  for  employment,  in¬ 
cluding  the  cash  value  of  all  remuneration 
paid  in  any  medium  other  than  cash;  except 
that  such  term  shaU  not  include — 

*  *  •  •  * 

(9)  Any  payment  (other  than  vacation  or 
Blck  pay)  made  to  an  employee  aft«r  the 
month  in  which — 

(A)  In  the  case  of  a  man,  he  attains  the 
age  of  65,  or 

(B)  In  the  case  of  a  wmnan,  she  attains 
the  age  62, 


if  such  employee  did  not  work  for  the  em¬ 
ployer  in  the  period  for  which  such  payment 
is  made;  or 

[See.  3121(a)  (9)  as  amended  by  sec.  201(b), 
Social  Security  Amendments  1956] 

Par.  18.  Section  31.3121(a)  (9) -1  is 
amended  to  read  as  follows: 

§  31.3121  (a)  (9)— 1  Payments'  to  em¬ 
ployees  for  non-woi^  periods. 

(a)  The  term  “wages”  does  not  include 
any  payment  (other  than  vacation  or  sick 
pay)  made  by  an  employer  to  an  em¬ 
ployee  for  a  period  throughout  which  the 
employment  relationship  exists  between 
the  employer  and  the  employee,  but  in 
which  the  employee  does  no  work  (other 
than  being  subject  to  call  for  the  per¬ 
formance  of  work)  for  the  employer,  if 
such  payment  is  made  after  the  calendar 
month  in  which — 

(1)  The  employee  attains  age  65,  if 
the  employee  is  a  man,  or  if  tiie  employee 
is  a  woman  to  whom  the  payment  is  made 
before  November  1956,  or 

(2)  The  employee  attains  age  62,  If 
the  employee  is  a  woman  to  whom  the 
payment  is  made  after  October  1956. 

(b)  Vacation  or  sick  pay  is  not  within 
this  exclusion  from  wages.  If  the  em¬ 
ployee  does  any  work  for  the  employer 
in  the  period  for  which  the  pajnnent  is 
made,  no  remuneration  paid  by  such  ^- 
ployer  to  such  employee  with  respect  to 
such  period  is  within  this  exclusion  from 
wages. 

Example.  Mis.  A.  an  employee  of  X,  at¬ 
tained  the  age  of  U  on  September  15,  1956, 
and  discontinued  the  perfonnance  of  regular 
work  for  X  on  September  30,  1956.  Their 
employment  relationship  continued  for  sev¬ 
eral  years  until  lArs.  A's  death,  and  X  paid 
Mrs.  A  $50  per  month  as  consideration  fmr 
Mrs.  A’s  agreement  to  wcurk  when  asked  by 
X.  The  payment  for  each  month  was  made 
on  the  first  day  of  each  succeeding  month. 
After  September  30,  1956,  the  only  work  per¬ 
formed  by  Mrs.  A  for  X  was  performed  on 
one  day  in  October  1956.  The  payment  made 
by  X  to  Mrs.  A  on  November  1  (for  October 
1956)  is  not  excluded  from  wages  under  this 
exception,  but  the  payments  made  there¬ 
after  are  excluded  from  wsges.  The  pay¬ 
ment  on  November  1  was  not  excluded  be¬ 
cause  Mrs.  A  worked  tat  X  on  one  day  in 
October  1956.  (Inasmuch  as  Mrs.  A  had 
attained  age  62  In  September  1956,  the  No¬ 
vember  1  payment  would  have  been  excluded 
if  Mrs.  A  had  not  performed  any  work  for  X 
in  October  1956.) 

Par.  19.  Section  31.3121(b)  is  amended 
by  striking  the  provisions  of  section  205 
of  the  Social  Security  Amendments  of 
1954.  The  section  as  so  amended  reads 
as  follows: 

§  31.3121(b)  Statutory  provisions;  def- 
initi<ms;  employment. 

Sec.  3121.  Definitions.  •  •  * 

(b)  Employment.  For  purposes  of  this 
chapter,  the  term  “employment"  means  any 
service  performed  after  1936  and  prior  to 
1955  which  was  employment  for  purposes 
of  subchapter  A  of  chapter  9  of  the  Internal 
Revenue  Code  of  1989  under  the  law  appU- 
cable  to  the  period  in  which  such  service 
was  performed,  and  any  service,  of  whatever 
nature,  performed  after  1954  either  (A)  by 
an  employee  for  the  person  emploifing  him, 
irrespective  of  the  citizenship  or  residence 
of  either,  (1)  within  the  Dhited  States,  or 


(ii)  on  or  in  connection  with  an  American 
vessel  or  American  aircraft  \mder  a  contract 
of  service  which  is  entered  into  within  the 
United  States  or  during  the  performance  of 
which  and  while  the  employee  is  employed  on 
the  vessel  or  aircraft  it  touches  at  a  port  in 
the  Uxiited  States,  if  the  employee  is  em¬ 
ployed  on  and  in  connection  with  such  ves¬ 
sel  or  aircraft  when  outside  the  United 
States,  or  (B)  outside  the  United  States  by 
a  citizen  of  the  United  States  as  an  employee 
for  an  American  employer  (as  defined  in  sub¬ 
section  (h));  except  that,  in  the  case  of 
service  performed  after  1954,  such  term  shall 
not  include — 

Par.  20.  Paragraph  (b)  (2)  of  S  31.3121 
(b)  -2  is  amended  to  read  as  follows : 

§  31.3121(b)— 2  Employment;  services 
performed  before  1955. 

•  •  *  *  * 

(b)  Certain  services  performed  before 
1955  the  remuneration  for  which  is  paid 
after  1954.  •  •  • 

(2)  Services  of  the  character  described 
in  paragraphs  (a)  and  (b)  of  i  31.3121 
(b)  (1)-1,  which  were  performed  by  cer¬ 
tain  foreign  agricultural  workers  before 
1955  and  the  remuneration  for  which 
is  paid  after  1954,  do  not  constitute  em- 
plojnnent  under  section  3121(b) ,  irrespec¬ 
tive  of  whether  they  constituted  em¬ 
ployment  under  section  1426(b)  of  the 
1939  Code,  as  in  effect  at  the  time  the 
services  were  performed. 

***** 

Par.  21.  Section  31.3121  (b)-3  is 
amended  by  revising  paragraph  (b) 
and  subparagraphs  (1)  and  (2)  (1)  of 
paragraph  (c)  to  read  as  follows: 

§  31.3121(b)— 3  Employment;  services 
performed  after  1954. 

«  *  •  •  « 

(b)  Services  performed  within  the 
United  States.  Services  performed  after 
1954  within  the  United  States  (see 
§  31.3121  (e)-l)  by  an  employee  for  his 
employer,  unless  specifically  excepted  by 
section  3121(b),  constitute  emplojmient. 
With  respect  to  services  performed  with¬ 
in  the  United  States,  the  place  where  the 
contract  of  service  is  entered  into  is  im¬ 
material.  The  citizenship  or  residence 
of  the  employee  or  of  the  employer  also 
is  immaterial  except  to  the  extent  pro¬ 
vided  in  any  specific  exception  from  em¬ 
ployment.  Thus,  the  employee  and  the 
employer  may  be  citizens  and  residents 
of  a  foreign  country  and  the  contract  of 
service  may  be  entered  into  in  a  foreign 
country,  and  yet.  if  the  employee  under 
such  contract  performs  services  within 
the  United  States,  there  may  be  to  that 
extent  employment. 

(c)  Services  performed  outside  the 
United  States — (1)  In  general.  Except 
as  provided  in  subparagraphs  (2)  and 

(3)  of  this  paragraph,  services  performed 
outside  the  United  States  (see  §  31.3121 
(e)-l)  do  not  constitute  emplojrment. 

(2)  On  or  in  connection  with  an 
American  vessel  or  American  aircraft. 
(i)  Services  performed  after  1954  by 
an  employee  for  an  employer  “on  or  in 
connection  with”  an  American  vessel  or 
American  aircraft  outside  the  United 
States  (see  i  31.3121  (e)-l)  constitute 
emplojrment  if: 
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(a)  The  employee  is  also  employed  "on 
and  in  connection  with**  such  vessel  or 
aircraft  when  outside  the  United  States; 
and 

(Z>)  The  services  are  performed  imder 
a  contract  of  service,  between  the  em¬ 
ployee  and  the  employer,  which  is  en¬ 
tered  into  within  the  United  States,  or 
during  the  performance  of  the  contract 
under  which  the  services  are  performed 
and  while  the  employee  is  employed  on 
the  vessel  or  aircraft  it  touches  at  a  port 
within  the  United  States;  and 

(c)  The  services  are  not  excepted  un¬ 
der  section  3121(b). 

•  •  •  •  * 

Par.  22.  Section  31.3121(b) -4  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  31.3121(b)— 4  Employment;  excepted 
services  in  general. 

(a)  Services  performed  by  an  employee 
for  an  employer  do  not  constitute  em¬ 
ployment  for  purposes  of  the  taxes  if  they 
are  specifically  excepted  from  employ¬ 
ment  under  any  of  the  numbered  para- 
gri4>hs  of  section  3121(b).  Services  so 
excepted  do  not  constitute  emplosmient 
for  purposes  of  the  taxes  even  though 
they  are  performed  within  the  United 
States,  or  are  performed  outside  the 
United  States  on  or  in  connection  with 
an  American  vessel  or  American  aircraft, 
or  are  performed  outside  the  United 
States  by  a  citizen  of  the  United  States 
for  an  American  employer.  If  not  other¬ 
wise  provided  in  the  regulations  relating 
to  the  numbered  paragraphs  of  section 
3121(b).  such  regulations  apply  to  serv¬ 
ices  performed  after  1954. 

•  *  •  •  * 

Par.  23.  Section  31.3121(b)(1)  is 
amended  to  read  as  follows: 

§  31.3121(b)  (1)  StatutcNry  proviucms; 
definitions;  employment;  agricul¬ 
tural  services. 

Sac.  3121.  Definitions.  •  •  • 

(b)  Employment.  For  purpoaes  of  this 
chapter,  the  term  “einplo3nnent'*  Tn<i«.n« 

•  •  «  any  service,  of  whatever  nature,  per¬ 
formed  after  1964  *  •  except  that  •  •  • 
such  term  shall  not  include — 

(1)  Service  performed  by  foreign  agri¬ 
cultural  workers  (A)  under  contracts  en¬ 
tered  into  in  accordance  with  title  V  of  the 
Agricultural  Act  of  1949,  as  amended  (65 
Stat.  119;  7  T7A.C.  1461-1468),  or  (B)  law¬ 
fully  admitted  to  the  United  States  from  the 
Bahamas,  Jamaica,  and  the  other  British 
West  Indies,  or  from  any  other  foreign  coun¬ 
try  or  possession  thereof,  on  a  temporary 
basis  to  perform  agricultural  labor. 

[Sec.  3121(b)(1)  as  amended  by  see.  205(a), 
Social  Security  Amendments  1954;  sec. 
201(c),  Social  Security  Amendments  1956; 
sec.  404(a),  Social  Secm^ty  Amendments 
1968] 

Sbc.  601.  [Title  V,  Agrieultural  Act  of 
1949].  For  the  purpose  of  assisting  In  such 
production  of  agricultural  commodities  and 
products  as  the  Secretary  of  Agriculture 
deems  necessary,  by  supplying  agricultural 
workers  from  the  Republic  of  Mexico  (pur¬ 
suant  to  arrangements  between  the  United 
States  and  the  Republic  of  Mexico  or  after 
ererj  practicable  effort  has  been  made  by  the 
United  States  to  negotiate  and  reach  agree¬ 
ment  on  such  agreements) ,  the  Secretary  of 
Labor  la  authorised — 

(1)  To  recruit  such  workers  (including 
any  such  workers  who  have  resided  In  the 


United  States  for  the  i>recedlng  five  years, 
or  who  are  temporarily  In  the  United  States 
under  legal  entry); 

•  •  •  •  • 

(5)  TO  assist  such  workers  and  employers 
in  negotiating  contracts  for  agrlcultxiral  em¬ 
ployment  (such  workers  being  free  to  accept 
or  decline  agricultural  employment  with  any 
eligible  employer  and  to  choose  the  type  of 
agricultiual  employment  they  desire,  and 
eligible  employers  being  free  to  offer  agri¬ 
cultural  employment  to  any  wtMrkers  of  their 
choice  not  under  contract  to  other  em¬ 
ployers); 

•  *  •  *  * 

(Sec.  501  as  amended  by  Act  of  Mar.  16,  1954 
(Pub.  Law  309,  83d  Cong.,  68  Stat.  28)  ] 

•  *  -  •  •  « 

Sec.  608  [Title  V,  Agricultural  Act  of  1949]. 
For  the  purposes  of  this  title— 

(1)  The  tmn  “agricultural  employment" 
includes  services  ox  activities  Imduded  with¬ 
in  the  provisions  of  secticm  8(f)  of  the  Fair 
Labor  Standards  Act  of  1638,  as  amended 
[52  Stat.  1060;  29  UB.C.  203(f)],  ae  section 
1426(h)  of  the  Internal  Revenue  Code,  as 
amended  [section  3121(g)  of  the  Internal 
Revenue  Code  of  1954] .  , 

*  •  •  •  • 

[Sec.  507  as  renumbered  sec.  508  and  amend¬ 
ed  by  Act  of  Oct.  3,  1961  (Pub.  Law  87-346, 
75  Stat.  761)] 

•  •  *  •  « 

Sec.  510.  [Title  V,  Agricultural  Act  of  1949]. 
No  workers  will  be  made  available  tmder 
this  title  for  «nployment  after  December  31, 
1964. 

[Sec.  509  as  renumbered  sec.  510  and  amend¬ 
ed  by  Act  of  Oct.  3,  1961  (Pub.  Law  87-345, 
75  Stat.  761);  further  amended  by  Act  of 
Dec.  13,  1068  (Pub.  Law  88-203,  77  Stat  363)  ] 

Sec.  3.  Definitions  [Fair  Labor  Standards 
Act  of  1938].  As  used  in  this  Act — 

•  *  •  •  * 

(f)  “Agrlctilture"  Includes  farming  In  all 
its  branches  and  among  other  things  includes 
the  cultivation  and  tillage  of  the  soil,  dairy¬ 
ing,  the  i»-oductlon,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  hcwtlcul- 
tural  commodities  (Including  commodities 
defined  as  agricultural  commodities  In  sec- 
tlCKQ  15(g)  of  the  Agrlcult\iral  Marketing  Act, 
as  amended),  the  raising  of  livestock,  bees, 
fur-bearing  animals,  or  poultry,  and  any 
practices  (Including  any  tc»estry  at  lumber¬ 
ing  operations)  perfumed  by  a  farmer  or  on 
a  farm  as  an  Incident  to  cm*  In  conjimetion 
with  such  farming  (^ratUms,  Including 
preparation  toe  market,  delivery  to  storage 
or  to  market  ae  to  carriers  for  transportation 
to  market. 

•  •  •  *  « 

Sec.  15.  Miscellaneous  provisions  [AyricuU 
tural  Marketing  Act].  *  *  * 

(g)  As  used  in  this  Act,  the  term  “agricul¬ 
tural  commodity"  includes  •  •  •  crude  gum 
(oleoresln)  from  a  living  tree,  and  the  fol¬ 
lowing  products  as  processed  by  the  original 
producer  of  the  crude  e;um  (oleoresln)  from 
which  derived:  Gum  spirits  of  turpentine, 
wd  giun  rosin,  as  defined  in  the  Naval  Stores 
Act,  Improved  March  3,  1923  [42  Stat.  1435; 
7  UJ3.C.  92  (c),  (h)]. 

Sec.  2.  [The  Naval  Stores  Act].  That, 
when  used  in  this  Act — 

»  •  •  •  * 

(c)  “Omn  spirits  of  turpentine"  means 

spirits  of  txirpenline  made  from  gum  (oleo- 
resin)  from  a  living  tree. 

*  •  •  *  • 

(h)  “Gum  rosin"  means  rosin  remaining 

after  the  distillation  of  gum  spirits  of 
turpentine. 

Par.  24.  Section  31.3121(b)  (1)-1  is 
amended  to  read  as  follows: 


§  31.3121  (b)  (1)— 1  Certain  services  p^. 
formed  by  foreign  agrienhnral  work¬ 
ers,  or  performed  before  1959  in 
connection  with  oleoresinons  prod¬ 
ucts. 

(a)  Services  of  workers  from  Mexico. 
Services  performed  before  1966  by  foreign 
agricultural  workers  from  the  Republic 
of  Mexico  under  contracts  entered  into 
in  accordance  with  title  V  of  the  Agri¬ 
cultural  Act  of  1949,  as  amended,  are 
excepted  from  employment.  Contracts 
entered  into  pursuant  to  the  provisions 
of  such  title  V  may  provide  for  the  per¬ 
formance  only  of  services  which  con¬ 
stitute  “agricultural  ^ploirment”.  The 
term  “agricultural  employment”  includes 
certain  services  which  do  not  ccmstitute 
“agricultural  labor"  as  that  term  is  de¬ 
fined  in  section  3121(g)  (see  S  31.3121 
(g)-l).  For  purposes  of  titie  V  of  the 
Agricultural  Act  of  1949,  as  amended, 
the  term  “agricultural  emploirment”  in¬ 
cludes  services  or  activities  included 
within  the  provisions  of  section  3(f)  of 
the  Fair  Labor  Standards  Act  of  1938,  as 
amended,  or  section  3121(g)  of  the  In¬ 
ternal  Revenue  Code.  Under  section 
507  of  the  Agricultural  Act  of  1949,  as 
amended,  and  as  in  effect  bcffore  October 
3,  1961,  the  term  “agricultural  employ¬ 
ment”  included  also  horticultural  em¬ 
ployment,  cotton  ginning,  compressing 
and  storing,  crushing  of  oil  seeds,  and 
the  packing,  canning,  freezing,  drying, 
or  other  processing  of  perishable  or  sea¬ 
sonable  agricultural  products. 

(b)  Services  of  workers  from  British 
West  Indies.  Services  performed  by  a 
foreign  agricultural  worker  lawfully  ad¬ 
mitted  to  the  United  States* from  the 
Bahamas,  Jamaica,  or  the  other  British 
West  Indies,  on  a  temporary  basis  to  per¬ 
form  agricultural  labor  are  excepted 
frmn  employment. 

(c)  Services  performed  after  1956  by 
foreign  workers.  Services  performed 
^ter  1956  by  a  foreign  agricultural 
worker  lawfully  admitted  to  the  United 
States  from  any  foreign  country  or  pos¬ 
session  thereof,  including  the  Republic 
of  Mexico,  on  a  temporary  basis  to  per¬ 
form  agricultural  labor  are  excepted 
from  employment. 

(d)  Services  performed  before  1959  in 
connection  with  the  production  or  har¬ 
vesting  of  certain  oleoresinons  products. 
Services  performed  before  1959  in  con¬ 
nection  with  the  production  or  harvest¬ 
ing  of  crude  gum  (oleoresln)  from  a  liv¬ 
ing  tree  or  the  processing  of  such  crude 
gum  into  gum  si^rits  of  turpentine  and 
gum  rosin,  provided  the  processing  is 
carried  on  by  the  original  producer  of 
the  crude  gmn,  are  excepted  from  em- 
Ifioyment.  However,  the  services  to 
which  this  paragraph  relates  constitute 
agricultural  labor  as  defined  in  section 
3121(g)  (see  paragraph  (d)  of  §  31.3121 
(g)-l).  Thus,  any  cash  remuneration 
paid  for  such  services,  to  the  extent  that 
the  services  are  denned  to  constitute 
employment  by  reason  of  the  rules  relat¬ 
ing  to  included  and  excluded  services 
contained  in  section  3121(c)  (see  §  31.- 
3121  (c)-l),  is  taken  into  account  in 
applying  the  test  prescribed  in  section 
3121(a)(8)(B)  for  determining  whether 
cash  remuneration  paid  for  agricultural 
labor  constitutes  wages  (see  paragraph 
(c)  of  S  31.3121(a)  (8)-l). 
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(e)  (Jrost-referenee.  See  paragraph 

(b)  of  1 313121(b)-2  for  provisions  re¬ 
lating  to  the  status  of  services  of  the 
chiiracter  to  which  paragraphs  (a)  and 
(b)  of  this  section  apply  which  were  per¬ 
formed  before  1955  and  the  remunera¬ 
tion  for  which  is  paid  after  1954. 

Pak.  25.  Section  31.3121  (b)  (3)  Is 
amended  to  read  as  follows: 

§  31.3121(b)  (3)  Statutory  provisions; 
definitions;  emidoyment;  family  em¬ 
ployment. 

SBC.  3121.  Definitions.  •  •  • 

(b)  Employment.  For  purposes  of  this 
chapter,  the  term  ''employment'*  means 
•  *  *  any  service,  of  whatever  nature.  i)er- 
formed  after  1964  •  •  •;  except  that**  •  • 
such  term  shall  not  Include — 

•  •  •  «  • 

(3)  (A)  Service  performed  by  an  Individual 
In  the  employ  of  his  spouse,  and  service 
performed  a  child  under  the  age  of  21 
In  the  employ  of  his  father  or  mother; 

(B)  Service  not  in  the  course  of  the  em¬ 
ployer’s  trade  or  business,  or  domestic  B«rvlce 
In  a  private  home  of  the  employer,  performed 
by  an  individual  in  the  employ  of  his  son 
or  dau^ter; 

[Sec.  3121(b)(4)  redesignated  paragraph  (3) 
by  sec.  305(b).  Social  Secxudty  Amendments 
1954;  as  amended  by  sec.  104(b),  Social 
Security  Amendments  1960] 

Par.  26.  SecUon  31.3121(b)  (3) -1  is 
amended  by  revising  paragraphs  (a)  (2) 
and  (b)  to  read  as  follows: 

§  31.3121  (b)  (3)-l  Family  employment. 

(a)  •  •  • 

(2)  (i)  Services  performed  before  1961 
by  a  father  or  mother  in  the  employ  of 
his  or  her  son  or  daughter; 

(ii)  Services  not  in  the  course  of  the 
employer’s  trade  or  business,  or  domestic 
service  in  a  private  home  of  the  employer, 
performed  after  1960  by  a  father  or 
mother  in  the  employ  of  his  or  her  son 
or  daughter;  and 

•  *  •  •  •  * 

(b)  Under  paragraph  (a)  (1)  and 
(2)(i)  of  this  section,  the  exception  is 
conditioned  solely  upon  the  family  rela¬ 
tionship  between  the  emificqree  and 
individual  mnploying  him.  Under  para¬ 
graph  (4)  (2)  (ii)  of  this  section,  in  addi¬ 
tion  to  the  family  relationship,  there  is  a 
further  requirement  that  the  services, 
performed  after  1960,  shall  be  services 
not  in  the  course  of  the  employer’s  trade 
or  business  or  shall  be  domestic  service  in 
a  private  home  of  the  employer.  The 
terms  “services  not  in  the  course  of  the 
employer’s  trade  or  business”  and  “do¬ 
mestic  service  in  a  private  home  of  the 
employer”  have  the  same  meaning  as 
when  used  in  §  31.3121(a)  (7)-l,  except 

^that  it  is  immaterial  under  subsection 
(a)  (2)  (ii)  of  this  section  whether' or  not 
such  services  are  performed  on  a  farm 
operated  for  profit.  Under  paragraph 
(a)  (3)  of  this  section,  in  addition  to  the 
family  relationship,  there  is  a  further 
requirement  that  the  son  or  daughter 
diall  be  imder  the  age  of  21,  and  the  ex¬ 
ception  continues  only  during  the  time 
that  the  son  ox  daughter  is  under  the 
Age  of  21. 

•  •  •  *  * 

Par.  27.  Section  31.3121(b)(6)  is 
Amended  by  revising  subparagraphs  (B) 
No.  129  2 


(U)  and  (C)(vi)  of  section  3121(b)  (6) 
and  the  historical  note  to  read  as  fifilows: 

131.3121(b)(6)  Sututory  provisimis; 
definitioiM;  employment;  aervke  in 
employ  of  United  States  mr  instnt. 
mentidity  thereof. 

SBC.  3121.  Definitions.  •  •  • 

(b)  Employment.  For  purpoees  of 'this 
Chapter,  the  term  “employment*'  means 

*  *  *  any  eervioe,  of  whatever  nature,  per¬ 
formed  after  1964  •  •  •;  except  that  •  •  • 
such  term  shall  not  include — 

*  *  *  •  ~  • 

(6)  *  •  • 

(B)  •  •  • 

(11)  Service  performed  In  tiie  employ  of  a 
Federal  land  bank,  a  Federal  Intermediate 
credit  bank,  a  bank  for  cooperatives,  a  Fed¬ 
eral  land  bank  association,  a  prt^uctlon 
credit  association,  a  Federal  Reserve  Bank, 

*  *  *  [see  note  at  end  of  this  section]  *  *  * 
or  a  Federal  Credit  Union; 

•  •  *  •  • 

(C)  •  •  • 

(vi)  By  any  individual  to  whom  the  Civil 
Service  Retirement  Act  does  not  apply  be¬ 
cause  such  individual  is  subject  to  another 
retirement  system  (other  than  the  retire¬ 
ment  system  of  the  Tennessee  Valley  Author¬ 
ity); 

[Paragraph  (7).  sec.  3121(b).  as  redesignated 
paragraj^  (6)  and  amended  by  sec.  206(b). 
(d).  Social  Security  Amendments  1964;  sec. 
201  (d)(1).  (2),  Social  Security  Amend¬ 
ments  1966;  secs.  104(h).  202(a),  Farm 
Ckedlt  Act  1959  (73  Stat.  387,  389).  Sec. 
201(d)  (1) ,  Social  Security  Amendments  1966. 
amended  sec.  3121(b)  (6)  (B)  (ii)  by  inserting 
“a  Federal  Home  Loan  Bank’*.  Such  amend¬ 
ment  had  no  effect,  however,  for  the  reason 
that  conditions  set  forth  in  sec.  104(1)  (2) 
(A)  and  (B),  Social  Security  Amendments 
1956,  were  not  met.] 

SBC.  2.  [Act  of  September  21,  1961  {Public 
Law  87-262)].  •  •  • 

(c)  Each  individual  who  is  an  employee  of 
Freedmen’s  Hospital  on  the  date  of  enact¬ 
ment  of  this  Act  aird  who  transfers  to 
Howard  University  shall,  so  long  as  he  is  con¬ 
tinuously  in  the  employ  of  Howard  Univer¬ 
sity,  be  regarded  as  continuing  in  the  employ 
of  the  United  States  for  the  pxirposes  of  the 
Civil  Service  Retirement  Act,  the  Federal  Em¬ 
ployees*  Choup  Life  Instuance  Act  of  1954. 
For  purposes  of  eectitm  3121(b)  of  the  Inter¬ 
nal  Revexiue  Code  of  1964  and  section  210  of 
the  Social  Security  Act,  ftrvice  perfixmed  by 
such  individual  during  the  period  of  his  em¬ 
ployment  at  Howard  University  shall  be  re¬ 
garded  as  though  performed  in  the  employ 
of  the  United  States. 

[Sec.  2(c),  Act  of  Sept.  21,  1961  (Pub.  Law 
87-262,  76  Stat.  643)  ] 

Par.  28.  Paragraphs  (a) ,  (c)  (4)  (11) , 
and  (d)(6)  of  §  31.3121(b)  (6)-l  are 
amended  to  read  follows: 

§  31.3121(b)  (6)— 1  .Services  in  employ 
of  United  States  or  instrumentality 
thereof. 

(a)  In  general.  This  section  relates 
to  services  performed  in  the  employ  of  the 
United  States  Government  or  in  the  em¬ 
ploy  of  an  instrumentality  of  the  United 
States.  Particular  services  which  are 
not  excepted  from  employment  under 
one  rule  set  forth  in  this  section  may 
nevertheless  be  excepted  under  another 
rule  set  forth  in  this  section  or  under 
S  31.3121(b)  (5)-l,  relating  to  services  in 
the  employ  of  an  instrumentality  of  the 
United  States  specifically  exempted  from 
the  employer  tax.  Moreover,  services 
performed  in  the  employ  of  the  United 


States  or  of  any  instrumentality  thereof 
which  are  not  excepted  from  emplojrment 
under  paragraph  (5)  or  (6)  of  section 
3121(b)  may  nevertheless  be  excepted 
under  some  other  paragriq^h  of  such 
section.  For  provisions  relating  gen¬ 
erally  to  the  application  of  the  taxes  in 
the  case  of  services  performed  in  the  em¬ 
ploy  of  the  United  States  or  a  wholhr 
owned  instrumentality  thereof,  see 

1  31.3122.  For  provisions  relating  to  the 
computation  of  remuneration  for  service 
perfonhed  by  an  individual  as  a  member 
of  a  uniformed  service  or  for  service  per¬ 
formed  by  an  individual  as  a  volunteer 
or  volunteer  leader  within  the  meaning 
of  the  Peace  Corps  Act,  see  §  31.3121(1)- 

2  and  S  31.3121(1) -3,  respectively. 

*  *  *  «  • 

(c)  •  •  • 

(4)  •  •  • 

(ii)  Services  performed  in  the  employ 
of  a  production  credit  association,  a  Fed¬ 
eral  Reserve  Bank,  or  a  Federal  Credit 
Union ;  services  performed  before  Decem¬ 
ber  31, 1959,  in  the  employ  of  a  national 
farm  loan  association;  services  per¬ 
formed  after  December  30.  1959,  in  the 
employ  of  a  Federal  land  bank  associa¬ 
tion;  and  services  performed  after  De¬ 
cember  31, 1959,  in  the  employ  of  a  Fed¬ 
eral  land  bank,  a  Federal  intermediate 
credit  bank,  or  a  bank  for  co<H>erative6; 

*  •  •  •  * 

(d)  •  •  • 

(6)  (1)  Except  as  provided  in  subdivi¬ 
sion  (ii) .  of  this  subparagraph,  services 
performed  by  an  individual  to  whom  the 
Civil  Service  Retirement  Act  does  not 
apply  because  he  is,  with  respect  to  such 
services,  subject  to  another  retirement 
system,  established  either  by  a  law  of  the 
United  States  or  by  the  agency  or  in¬ 
strumentality  of  the  United  States  fm: 
which  such  services  are  performed. 

(ii)  The  provisions  of  subdivision  (i) 
of  this  subparagraph  have  no  applica¬ 
tion  to  service  performed  by  an  individual 
to  whom  the  C^vil  Service  Retirement 
Act  does  not  apply  because  such  indi¬ 
vidual  Is  subject  to  the  retirement  sys¬ 
tem  of  the  Tennessee  Valley  Authority,  if 
such  service  is  subject  to  the  plan  ap¬ 
proved  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  on  December  28, 
1956,  pursuant  to  section  104(1)  (2)  'of 
the  Social  Security  Amendments  of  1956 
(70  Stat.  827).  See  section  201  (m)  (4) 
of  such  Amendments  for  provisions  re¬ 
lating  to  the  timeliness  of  peyment  of 
tax  with  respect  to  remimeration  paid 
before  1957  for  such  services,  and  barring 
the  imposition  of  interest  on  the  amount 
of  any  such  tax  due  for  any  period  before 
December  28, 1956. 

Par.  29.  Section  31.3121(b)(7)  is 
amended  to  read  as  follows: 

S  31.3121(b)  (7)  Statutory  provisions; 
definitions;  employment;  services  in 
employ  of  States  or  their  political 
snl^visions  or  instrumentalities. 

Sac.  8121.  Definitions.  •  •  • 

(b)  Employment.  For  purposes  of  tbls 
chapter,  the  term  ''employma]it“  means 
*  *  *  any  service,  of  whatever  nature,  per¬ 
formed  after  1964  •  •  *;  except  that  •  •  •. 
such  term  shaU  not  tnctude— 

*  *  •  *  • 

(7)  Service  performed  In  the  employ  of  a 
State,  or  any  political  subdivlsl<m  thweof. 
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or  anf  iaatnimentelltj  of  any  one  or  more 
of  tbe  foregoing  which  Is  wholly  owned  there¬ 
by,  except  that  this  paragraph  shall  not 
In  the  esse  of— 

(A)  Serrloe  which,  under  subsection  (J). 
constitutes  corered  transportation  serrloe,  or 

(B)  Serrloe  in  the  employ  of  the  Goyem- 
ment  of  Guam  {see  historical  note  at  end 
of  this  section]  or  the  Goremment  of  Amer* 
lean  Samoa  or  any  pOltlcal  subdlYlskm. 
thereof,  or  of  any  Instrumentality  of  any 
one  or  more  of  the  foregoing  which  Is  wholly 
owned  thereby,  performed  by  an  OOcer  or 
employee  thereof  (Including  a  member  of  the 
legislature  of  any  such  Goyemment  or  po¬ 
litical  subdlylslon) ,  and,  few  purposes  of  this 
title  with  respect  to  the  taxes  imposed  by 
this  chapter — 

(I)  Any  perscHX  whose  senrlce  as  such  an 
officer  or  employee  Is  not  coyered  by  a  re¬ 
tirement  system  established  by  a  law  of  the 
United  States  shall  not,  with  respect  to  such 
senrlce,  be  regarded  as  an  employee  of  the 
United  States  or  any  agency  or  Instrumen¬ 
tality  thereof,  and 

(II)  The  remunarati<m  for  service  described 
in  clause  (1)  (including  fees  paid  to  a  pub¬ 
lic  official)  shall  be  deemed  to  haye  been  paid 
by  the  Goyomment  of  Guam  [see  historical 
note  at  end  of  this  section]  or  the  Goyem- 
ment  of  American  Samoa  (w  by  a  political 
subdlylslon  thereM  or  an  Instrumentality 
of  any  one  or  more  oi  the  fwegolng  which 
Is  wholly  owned  thereby,  whicheyer  is 
iy;>proprlate; 

(Sec.  8121(b)(8)  redesignated  paragraph  (7) 
by  sec.  205(b),  Social  Security  Amendments 
1064;  as  amended  by  sec.  108(n),  Social  Se¬ 
curity  Amendments  1860.  The  proylslons  of 
section  8121(b)(7)(B)  are  not  applicable  to 
serylce  i>erformed  In  the  employ  of  the  Ooy- 
emment  of  Guam,  ot  any  political  subdlyl- 
sion  thweof,  or  of  any  wholly  owned  Instru¬ 
mentality  of  one  or  more  of  the  foregoing, 
for  the  reason  that  a  certification  by  the 
Goyemor  of  Guam,  for  which  there  Is  pro- 
yUion  in  sec.  108(y)(l),  Social  Security 
Amendments  1060,  has  not  been  recelyed 
by  the  Secretary  of  the  Treasury.  Such  a 
certification  was  made  by  the  Goyemor  of 
American  Samoa  and  was  recelyed  by  the 
Secretary  of  the  Treasury  on  December  20, 
1060] 

Pak.  30.  Section  31.3121(b)  (7) -1  is 
amended  to  read  as  follows : 

§  31.3121(b)  (7)— 1  Services  in  employ 
of  States  <Hr  their  political  subdiyi- 
sions  or  instrumentalities. 

(a)  In  general.  Except  as  provided  in 
other  paragraphs  of  this  section,  serv¬ 
ices  performed  in  the  employ  of  any 
State,  any  political  subdivision  of  a 
State,  or  any  instrumentality  of  one  or 
more  States  or  political  subdivisions 
thereof  which  is  wholly  owned  by  one  or 
more  States  or  political  subdivisions  are 
excepted  from  emplosrment.  For  the 
definition  of  the  term  “State”,  as  used  in 
this  section,  see  S  31.3121  (e)-l. 

(b)  Covered  transportation  service. 
The  exception  from  employment  imder 
section  3121(b)  (7)  does  not  ai^ly  to  cov¬ 
ered  tran^rtation  service  as  defined  in 
section  3121(J).  See  S§  31.3121(J)  and 
31.3121(j)-l. 

(c)  Government  of  American  Samoa. 
The  exception  from  employment  under 
section  3121(b)(7)  does  not  apply  to 
services  performed  after  1960  in  the  em¬ 
ploy  of  the  Government  of  American 
Samoa,  any  political  subdivision  therecd. 
or  any  instrumentality  of  such  Govern¬ 
ment  or  political  subdivision,  or  combi¬ 
nation  thereof,  which  is  wholly  owned 
thereby,  performed  by  an  officer  or  em¬ 


ployee  thereof  (including  a  member  of 
the  legislature  of  such  Government  or 
political  subdivision).  , 

Pak.  31.  Section  31.3121(b)(8)  is 
amended  to  read  as  follows: 

§  31.3121(b)(8)  Statutory  inwyuiotis; 
definitioiis;  employment;  Mryices 
perfewmed  by  a  minuter  of  a  church 
or  a  member  of  a  religious  order; 
services  in  employ  of  religious, 
charitable,  educatkmal,  or  certain 
other  (wganizations  exempt  from 
income  tax. 

SXC.S121.  Definitions.  *  *  * 

(b)  Employment.  For  purposes  of  this 
chapter,  the  term  '‘employment”  means  *  •  • 
any  service,  of  whatever  nature,  performed 
after  1854  •  •  •;  except  that  ♦  •  •  such 
term  shall  not  include — 

•  *  *  «  * 

(8)  (A)  Service  performed  by  a  duly  or¬ 
dained.  commissioned,  or  licensed  minister 
of  a  church  In  the  exercise  of  his  ministry 
or  by  a  member  of  a  religious  order  in  the 
exercise  of  duties  required  by  such  ord^; 

(B)  Service  performed  in  the  employ  of 
a  religioiu,  charitable,  educational,  or  other 
organisation  described  in  section  601(c)(8) 
which  U  exempt  from  Income  tax  under  sec¬ 
tion  601(a) ,  but  this  subi)aragraph  shall  not 
apply  to  service  performed  diuing  the  period 
for  which  a' certificate,  filed  piirsuant  to  sub¬ 
section  (k)  (or  the  corresponding  subsection 
of  prior  law),  is  In  effect  if  such  service  is 
performed  by  an  employee — 

(I)  Whose  signature  appears  on  the  list 
filed  by  such  organhsation  under  subsection 
(k)  (or  the  corresponding  subsection  of  prior 
law). 

(II)  Who  became  an  employee  of  such  or¬ 
ganisation  after  the  calendar  quarter  In 
which  the  certificate  (other  than  a  cortificate 
referred  to  In  clause  (ill) )  was  filed,  or 

(ill)  Who,  after  the  calendar  quarter  in 
which  the  certificate  was  filed  with  respect  to 
a  group  described  in  section  8121(k)  (1)  (E), 
became  a  member,  of  such  group. 

except  that  this  subparagraph  shall  apply 
with  respect  to  service  performed  by  an  em¬ 
ployee  as  a  member  of  a  group  described  in 
section  8121  (k)  (1)  (E)  with  respect  to  which 
no  certificate  is  In  effect; 

[Paragnq>h  (0).  sec.  8121(b),  redesignated 
paragraph  (8)  by  sec.  206(b).  SoeW  Security 
Amendments  .1064;  as  amended  by  sec.  405 
(b).  Social  SecxirMy  Amendments  1068] 

Sxc.  105.  [Social  Security  Amendments  of 
I960].  •  •  • 

(b)(1)  If— 

(A)  An  individual  performed  service  in  the 
employ  of  an  organization  after  1050  with 
respect  to  which  remuneration  was  paid  be¬ 
fore  July  1, 1960,  and  such  service  is  excepted 
from  employment  under  section  210(a)  (8) 
(B)  of  the  Social  Security  Act, 

(B)  Such  service  would  have  constituted 
emplo3rment  as  defined  in  section  210  of  such 
Act  if  the  requirements  of  section  8121  (k)  (1) 
at  the  Internal  Revenue  Code  of  1054  (or  cot- 
responding  provisions  of  prior  law)  were 
satisfied. 

(C)  Such  organization  paid  before  August 
11,  1060,  any  amount,  as  taxes  Imposed  by 
sections  8101  and  8111  of  the  Internal  Reve¬ 
nue  Code  of  1854  (or  ccMrespondlng  iHrovislons 
of  [wlor  law) ,  with  respect  to  such  remxmera- 
tion  paid  by  the  organization  to  the  indi¬ 
vidual  for  such  service, 

(D)  Such  individual  (or  a  fiduciary  acting 
for  such  individual  or  his  estate,  or  his  survi¬ 
vor  (within  the  meaning  of  section  205(c) 
(1)  (C)  of  the  Social  Security  Act) )  requests 
that  such  remuneration  be  deemed  to  con¬ 
stitute  remuneration  for  employment  for 
purposes  of  title  n  of  the  Social  Security 
Act.  and 


(B)  The  request  is  made  in  such  form 
and  manner,  and  with  such  official,  as  may 
be  prescribed  by  regulations  made  by  the . 
Secretary  of  Health,  Education,  and  Welfare, 

then,  subject  to  the  conditions  stated  in 
paragraphs  (2),  (8),  and  (4),  the  remunera¬ 
tion  with  respect  to  which  the  amount  has 
been  paid  as  taxes  shall  be  deemed  to  con¬ 
stitute  remimeratlon  for  employment  for 
purposes  of  title  n  of  the  Social  Security 
Act. 

(2)  Paragraph  (1)  shall  not  apply  with  re¬ 
spect  to  an  individual  unless  the  organiza¬ 
tion  referred  to  in  paragriqffi  (1)(A)  — 

(A)  On  or  before  the  date  on  which  the 
request  described  in  paragraph  (1)  is  made, 
has  filed  a  certificate  purstiant  to  section 
8121(k)  (1)  of  the  Internal  Revenue  Code  of 
1954  (or  corresponding  provisions  of  prior 
law),  or 

(B)  No  longer  has  any  individual  in  its 
employ  for  remuneration  at  the  time  such 
request  is  made. 

(8)  Paragraph  (1)  shall  not  apply  with 
respect  to  an  Indivldiud  who  was  In  the  em¬ 
ploy  of  the  organissation  referred  to  in  para¬ 
graph  (2)  (A)  at  any  time  during  the  24- 
month  p^od  following  the  calendar  qxiarter 
in  which  the  certificate  was  filed,  unless 
the  organization  paid  an  amount  as  taxes 
imder  sections  8101  and  8111  of  the  Internal 
Revenue  Code  of  1964  (or  corresponding  pro¬ 
visions  of  prlix*  law)  with  respect  to  remu¬ 
neration  paid  by  the  organization  to  the 
employee  during  some  portion  of  such  24- 
month  pmriod. 

(4)  If  credit  or  refund  of  any  portion  of 
the  amount  referred  to  in  paragnq)h  (1)  (C) 
(other  than  9,  credit  or  refund  which  would 
be  allowed  if  the  service  constituted  employ¬ 
ment  for  purposes  of  chapter  21  of  the  In¬ 
ternal  Revenue  Code  of  1954)  has  been  ob¬ 
tained,  paragriq>h  (1)  shall  not  apply  with 
respect  to  the  individual  unless  the  amount 
credited  or  refxmded  (including  any  interest 
under  section  6611)  is  repaid  before  January 
1, 1968. 

(6)  If— 

(A)  Any  remtmeration  for  service  per¬ 
formed  by  an  individual  Is  deemed  pvursuant 
to  paragraph  (1)  to  constitute  remuneration 
for  employment  for  purposes  ot  title  n  of 
the  Social  Sectulty  Act. 

(B)  Such  individual  performs  service,  on 
or  after  the  date  on  which  the 'request  is 
made.  In  the  employ  of  the  organization  re¬ 
ferred  to  In  paragraph  (1)  (A) ,  and 

(C)  The  certificate  filed  by  such  organiza¬ 

tion  ptvrsusmt  to  section  8121  (k)(l)  of  the 
Internal  Revenue  Code  of  1954  (or  corre- 
spozKllng  provisions  of  prior  law)  is  not  ef¬ 
fective  with  respect  to  service  performed 
by  such  individual  before  the  fint  day  of 
the  calendar  quarto:  following  the  quarter  in 
which  the  request  is  made,  • 

then,  for  purposes  of  clauses  (11)  and  (ill) 
of  section  210(a)  (8)  (B)  of  the  Social  Secu¬ 
rity  Act  and  of  clauses  (11)  and  (ill)  of  sec¬ 
tion  8121(b)  (8)  (B)  of  the  Internal  Revenue 
Code  of  1954,  such  Individual  shall  be 
deemed  to  have  become  an  employee  of  such 
organization  (or  to  have  become  a  member 
of  a  group  described  in  section  8121  (k)  (1)  (E) 
of  such  Code)  on  the  first  day  of  the  calen¬ 
dar  quarter  following  the  quarter  in  which 
the  request  is  made. 

*  *  •  •  • 

[Sec.  105(b),  Social  Security*  Amendments 
1960] 

Par.  32.  Immediately  after  §  31.3121 
(b)  (15) -Kb)  (2)  the  following  sections 
are  inserted: 

§  31.3121(b)  (16)  Statutory  provisions; 
definitions;  employment;  services 
performed  under  share-farming  ar¬ 
rangement. 

Sic.  8121.  Definitions.  •  •  • 
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(b)  Employment.  For  purposes  of  this 
chapter,  the  term  **employment**  means 
•  •  *  any  service,  of  whatever  nature,  per¬ 
formed  after  1964  •  •  •;  except  that  •  •  • 
■uch  term  shall  not  Include — 

*  •  *  •  * 

(16)  Service  performed  by  an  Indlvldtud 
under  an  arrangement  with  the  owner  or 
tenant  of  land  pursuant  to  which — 

(A)  Such  Individual  imd^rtakes  to  pro¬ 
duce  agricultural  or  horticultural  commodi¬ 
ties  (Including  livestock,  bees,  poultry,  and 
fur-bearing  animals  and  wildlife)  on  such 
land, 

(B)  The  agricultural  or  hortlcultmal  com¬ 
modities  produced  by  such  Individual,  or  the 
proceeds  therefrom,  are  to  be  divided  be¬ 
tween  such  Individual  and  such  owner  or 
tenant,  and 

(C)  The'  amount  of  such  Individual’s 
share  depends  on  the  amount  of  the  agricul¬ 
tural  or  hortlciUtxmil  commodities  produced; 

[Sec.  3121(b)  (16)  as  added  by  sec.  201(e)  (1), 
Social  Security  Amendments  1066] 

§  31.3121  (b)  (16)-1  Services  per¬ 
form^  under  share-farming  ar¬ 
rangement. 

(a)  The  term  “employment”  does  not 
include  services  performed  by  an  individ¬ 
ual  under  an  arrangement  with  the 
owner  or  tenant  of  land  pursuant  to 
which — 

(1)  Such  individual  undertakes  to 
produce  agricultural  or  horticultural 
commodities  (including  livestock,  bees, 
poultry,  and  fur-bearing  animals  and 
wildlife)  on  such  land, 

(2)  The  agricultural  or  horticultural 
commodities  produced  by  such  individ¬ 
ual.  or  the  proceeds  therefrom,  are  to  be 
divided  between  such  individual  and  such 
owner  or  tenant,  and 

(3)  The  amount  of  such  individual’s 
share  depends  on  the  amount  of  the  agri¬ 
cultural  or  horticultural  commodities 
produced. 

For  purposes  of  this  exception,  the  ar¬ 
rangement  pursuant  to  which  the  indi¬ 
vidual’s  services  are  performed  must 
meet'the  specified  statutory  conditions. 

(b)  If  the  arrangement  between  the 
parties  provides  that  the  individual  who 
undertakes  to  produce  a  crop  or  livestock 
is  to  be  compensated  at  a  specified  rate 
of  pay  or  is  to  receive  a  fixed  sum  of 
money  or  a  stipulated  quantity  of  the 
commodities  to  be  produced,  without  re¬ 
gard  to  the  amoimt  actually  produced, 
as  distinguished  from  a  proportionate 
share  of  the  crop  or  livestock,  or  the 
proceeds  therefrom,  the  services  per¬ 
formed  by  such  individual  in  the  pro¬ 
duction  of  such  crop  or  livestock  is  not 
within  the  exception. 

(c)  For  provisions  relating  to  the  sta¬ 
tus,  under  the  Self-Employment  Con¬ 
tributions  Act  of  1954,  of- the  services 
which  are  excepted  from  “employment” 
under  ,  this  section,  see  the  regulations 
under  section  1402(a)  in  Part  1  of  this 
chapter  (Income  Tax  Regulations). 

§  31.3121  (b)  (17)  Statutory  provisions ; 
definitimis;  emfdoyment;  services  in 
employ  of  Communist  organization. 

Szc.  3121.  Definitions.  •  •  • 

(b)  Employment.  For  purposes  of  this 
ch^ter,  the  term  “employment”  means 
*  *  *  any  service,  of  whatever  nature,  per¬ 
formed  after  1964  *  *  *;  ezc^t  • 

such  term  not  Include— 

•  •  •  •  • 


(17)  Service  in  the  employ  of  any  organi¬ 
zation  trtilch  is  performed  (A)  In  any  quar¬ 
ter  during  any  part  of  which  such  cwganlaa- 
tlon  is  registered,  or  there  is  in  effect  a  final 
order  of  the  Subversive  Activities  Ckmtrol 
Bocud  requiring  such  organization  to  regis¬ 
ter.  imder  the  Internal  Security  Act  of  1050, 
as  amended,  as  a  Communist-action  organi¬ 
zation,  a  Communist-front  organization,  or 
a  Commxmlst-inflltrated  organization,  and 
(B)  after  June  30.  1966; 

[Sec.  3121(b) (17)  as  added  by  sec.  121(d), 
Social  Security  Amendments  1966] 

§  31.3121  (b)  (17)-1  SemcM  in  employ 
of  Communist  wganization. 

llie  term  “employment”  does  not  in¬ 
clude  services  performed  in  the  employ 
of  any  organization  in  any  calendar 
quarter  beginning  edter  Jime  30,  1956, 
and  during  any  part  of  which  such  q^rga- 
nization  is  registered,  or  there  is  in  effect 
a  final  order  of  the  Subversive  Activities 
Control  Board  requiring  such  organiza¬ 
tion  to  register,  under  the  Internal  Secu¬ 
rity  Act  of  1950  (50  UiS.C.  781  et  seq.), 
as  amended,  as  a  Ckimmunist-actlon  or¬ 
ganization,  a  Communist-front  organiza¬ 
tion,  or  a  Ckimmunist-infiltrated  orga¬ 
nization. 

§  31.3121(b)  (18)  Statutory  provisions; 
definitions;  employment;  services 
performed  by  a  resident  of  the  Re¬ 
public  of  the  Philippines  while  tem¬ 
porarily  in  Guam. 

Sec.  3121.  Definitions.  *  *  * 

(b)  Employment.  For  pttrposes  of  this 
chapter,  the  term  “employment*  means 
*  *  *  any  service,  of  whatever  natiue,  i>er- 
formed  after  1964  •  •  •;  except  that  •  ♦  • 
such  term  shall  not  include — 

*  •  *  *  * 

(18)  Service  performed  in  Gtiam  by  a  resi¬ 
dent  of  the  Republic  of  the  Philippines  while 
in  Guam  on  a  temporary  basis  as  a  nonimmi¬ 
grant  alien  admitted  to  Guam  pursuant  to 
section  101(a)  (16)  (H)  (ii)  of  the  Immigra¬ 
tion  and  NationaUty  Act  (8  n.S.C.  1101(a).. 
(16)(H)(li));  or 

[Sec.  3121(b)  (18)  as  added  by  sec.  103(o) 
(3),  Social  Secmity  Amendments  1960] 

§  31.3121  (b)  (18)— 1  Services  per¬ 
formed  by  a  resident  of  the  Re¬ 
public  of  the  Philippines  while 
temporarily  in  Guam. 

(a)  Services  performed  after  1960  by 
a  resident  of  the  Republic  of  the  Philip¬ 
pines  while  in  Guam  on  a  temporary 
basis  as  a  nonimmigrant  alien  admitted 
to  Guam  pursuant  to  section  101(a)  (15) 
(H)  (ii)  of  the  Immigration  and  Nation¬ 
ality  Act  (8  n.S.C.  1101)  are  excepted 
from  employment. 

(b)  Section  101(a)  (15)  (H)  of  the  Im¬ 
migration  and  Nationality  Act  provides 
as  follows: 

Sec.  101.  Definitions.  [Immigration  and 
Nationality  Act  (66  Stat.  166)  ] 

(a)  As  used  in  this  chapter — 

*  •  •  •  « 

(16)  The  term  “immigrant”  means  every 
alien  except  an  alien  who  is  within  one  of 
the  following  classes  of  nonimmigrant 
aliens — 

*  *  *  ‘  •  * 

(H)  An  alien  having  a  residence  in  a  for¬ 
eign  country  which  he  has  no  intention  of 
abandoning  (i)  who  is  of  distinguished  merit 
and  ability  and  who  is  coming  temporarily 
to  the  United  States  to  perform  temporary 
BMVlcee  of  an  exceptional  nature  requiring 
merit  and  ability;  or  (11)  who  is  coming  tem¬ 
porarily  to  the  United  States  to  perfevm  other 


temporary  services  or  labor.  If  unemployed 
persons  capable  of  performing  such  service  or 
labor  cannot  be  found  in  this  country;  or 
(ill)  who  is  coming  temporarily  to  the  United 
States  as  an  industrial  trainee; 

§  31.3121(b)  (19)  SutuUHT  provisi<m; 

definitions ;  employment ;  services 

performed  by  certain  nonresident 

alien  individi^s. 

Sec.  3121.  Definitions.  •  •  • 

(b)  Employment.  For  purposes  of  this 
chapter,  the  term  “employment**  means 
•  •  •  any  service,  of  whatever  nature,  per¬ 
formed  after  1964  •  •  •;  except  that  •  •  • 
such  term  shall  not  include — 

*  «  •  •  • 

(19)  Service  which  is  performed  by  a  non¬ 
resident  alien  individual  for  the  period  he  Is 
temporarily  present  in  the  United  States  as  a 
nonimmigrant  under  subpeuragraph  (F)  or 
(J).  of  section  101(a)  (16)  of  the  Immigration 
and  Nationality  Act,  as  amended,  and  which 
is  performed  to  carry  out  the  purpose  i^>eci- 
fled  in  subparagraph  (F)  or  (J).  as  the  case 
may  be. 

[Sec.  3121(b)  (19)  as  added  by  sec.  110(e)  (1) 
(C).  Mutual  Educational  and  Cultural  Ex¬ 
change  Act  1961  (76  Stat.  637)  ] 

§  31.3121  (b)(  19)— 1  Services  of  certain 

nonresident  aliens.  — 

(a)  (1)  Services  performed  after  1961 
Yny  a  nonresident  alien  individual  who  ie 
temporarily  present  in  the  United  States 
as  a  nonimmigrant  under  subparagraph 
(F)  or  (J)  of  section  101(a)  (16)  of  the 
Immigration  and  Nationality  Act  (8 
UB.C.  1101),  as  amended,  are  excepted 
from  emploirment  if  the  services  are  per¬ 
formed  to  carry  out  a  purpose  for  which 
the  individual  was  admitted.  For  pur¬ 
poses  of  this  section  an  alien  individual 
who  is  temporarily  present  in  the  United 
States  as  a  nonimmigrant  imder  such 
subparagraph  (F)  or  (J)  is  deemed  to  be 
a  nonresident  alien  individual.  A  non¬ 
resident  alien  individual  who  is  tempo¬ 
rarily  present  in  the  United  States  as  a 
nonimmigrant  under  such  subparagraph 
(J)  includes  an  alien  individual  admitted 
to  the  United  States  as  an  “exchange 
visitor”  imder  section  201  of  the  United 
States  Information  and  Educational  Ex¬ 
change  Act  0^1948  (22  U.S.C.  1446). 

(2)  If  services  are  performed  by  a 
nonresident  alien  individual’s  alien 
spouse  or  minor  child,  who  is  temporarily 
present  in  the  United  States  as  a  nonim¬ 
migrant  under  subparagraph  (F)  or  (J) 
of  section  101(a)  (15)  of  the  Immigration 
and  Nationality  Act.  as  ammded,  the 
services  are  not  deemed  for  purposes  of 
this  section  to  be  performed  to  carry  out 
a  purpose  for  which  such  individual  was 
admitted.  The  services  of  such  spouse 
or  child  are  excepted^  from  employment 
under  this  section  only  if  the  spouse  or 
child  was  admitted  for  a  purpose  speci¬ 
fied  in  such  subparagraph  (F)  or  (J)  and 
if  the  services  are  performed  to  carry 
out  such  purpose. 

(b)  Section  101  of  the  Immigration 
and  Nationality  Act  (8*  U.S.C.  1101),  as 
amended,  provides  in  part  as  follows; 

SBC.  101.  Definitions.  [Immigration  and 
Nationality  Act  (66  Stat.  166)  ] 

(a)  As  used  in  this  chapter —  *  •  • 

(16)  The  term  “Immigrant”  means  every 
alien  except  an  alien  who  Is  within  one  of 
the  following  classes  of  nonimmigrant 
aliens — 

•  •  •  •  • 
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(F)(i)  An  alien  having  a  residence  In  a 
forei^  country  which  he  has  no  Intention 
of  abandoning,  who  Is  a  bona  fide  student 
qualified  to  pursue  a  full  course  of  study 
and  who  seeks  to  enter  the  United  States 
temporarily  and  solely  for  the  ptirpoee  of 
pursuing  such  a  course  of  study  at  an  estab¬ 
lished  Institution  of  learning  or  other  recog¬ 
nised  place  of  study  In  the  United  States, 
particularly  deslg^nated  by  him  and  approved 
by  the  Attorney  General  after  ocmsultatlon 
with  the  Office  of  Education  of  the  United 
States,  which  Institution  or  place  of  study 
shall  have  agreed  to  report  to  the  Attorney 
General  the  termination  of  attendance  of 
each  nonimmigrant  student,  and  If  any  such 
Institution  of  learning  or  place  of  study  falls 
to  make  reports  promptly  the  approval  shall 
be  withdrawn,  and  (11)  the  alien  spouse  and 
minor  children  of  any  such  alien  If  accom¬ 
panying  him  or  following  to  Join  him; 

***••. 

(J)  An  alien  having  a  residence  In  a  for¬ 
eign  country  which  he  has  no  Intention  of 
abandoning  who  Is  a  bona  fide  student, 
scholar,  trainee,  teacher,  professor,  research 
asslstcmt,  specialist,  or  leader  In  a  field  of 
specialised  knowledge  or  skill,  or  other  per¬ 
son  of  similar  description,  who  Is  coming 
temporarily  to  the  United  States  as  a  partic¬ 
ipant  In  a  program  designated  by  the  Secre¬ 
tary  of  State,  for  the  purpose  of  teaching. 
Instructing  or  lectmrlng,  studying,  observing, 
conducting  research,  consulting,  demonstrat¬ 
ing  special  skills,  or  receiving  training,  and 
the  alien  spouse  and  minor  children  of  any 
such  alien  If  acc<nnpanying  him  mr  following 
to  Join  him. 

•  •  *  *  • 

[Sec.  101,  Immigration  and  Naticmallty  Act, 
as  amended  by  sec.  101,  Act  of  June  37.  1062, 
66  Btat.  166;  see.  109,  Act  of  Sept.  21.  1061, 
75  Stat.  584] 

Par.  33.  Section  31.3121  (c)-l  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§  31.S121(c)— 1  Included  and  excluded 

services. 

•  •  •  • 

(d)  The  application  of  the  provisions 
of  paragraphs  (a),  (b).  and  (cJ'-of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examine: 

Exampte.  The  AB  dub.  which  Is  a  local 
college  club  within  the  meaning  of  section 
3121  (b)(2),  employs  D,  a  Student  who  Is 
enroUed  and  Is  regularly  attending  classes 
at  a  university,  to  perform  domestic  service 
tot  the  club  and  to  keep  the  club’s  books. 
The  domestic  services  performed  by  D  for 
the  AB  dub  do  not  constitute  employment, 
and  his  services  as  the  club's  bookkeeper 
constitute  employment.  D  receives  a  pay¬ 
ment  at  the  end  of  each  month  for  all  serv¬ 
ices  which  he  performs  for  the  club.  During 
a  particular  month  D  spends  60  hours  In 
performing  domestic  service  for  the  club  and 
40  hours  as  the  club’s  bocAkeeper.  None  of 
D’s  services  during  the  month  are  deemed 
to  be  Mnployment.  since  less  than  one-half 
of  his  services  dxiring  the  month  constitutes 
employment.  During  another  month  D 
spends  35  hours  In  the  performance  of  do¬ 
mestic  services  and  60  hours  In  keeping  the 
club’s  books.  All  of  D’s  services  during  the 
month  are  deemed  to  be  employment,  since 
one-half  or  more  of  his  services  during  the 
month  constitutes  emplo3rment. 

*  «  •  *  * 

Par.  34.  Section  31.3121  (d)-l  is 
amended  by  revising  paragraph  (c)  (2) 
to  read  as  follows: 

§  31.S121(d)— 1  Who  are  employees. 

*  •  *  *  « 

(c)  Common  law  employees.  •  ♦  * 


(2)  Qttoerally  such  relationship  exists 
when  the  person  for  whom  services  are 
performed  has  the  right  to  control  and 
direct  the  individual  vdio  performs  the 
services,  not  only  as  to  the  result  to  be 
accomplished  by  the  work  but  also  as  to 
the  details  and  means  by  which  that  re¬ 
sult  is  accomplished.  That  is,  an  em¬ 
ployee  is  subject  to  the  will  and  control 
of  the  employer  not  only  as  to  what  shall 
be  done  but  how  it  shall  be  done.  In 
this  connec^on,  it  is  not  necessary  that 
the  employer  actually  direct  or  control 
the  manner  in  which  the  services  are 
performed;  it  is  sufficient  if  he  has  the 
right  to  do  so.  The  right  to  discharge 
is  also  an  important  factor  indicating 
that  the  person  possessing  that  right  is 
an  en^doyer.  Other  factors  character¬ 
istic^  of  an  employer,  but  not  necessarily 
present  in  every  .case,  are  the  furnishing 
of  tools  and  the  furnishing  of  a  place  to 
work,  to  the  individual  who  performs  the 
services.  In  general,  if  an  individual  is 
subject  to  the  control  or  direction  of 
another  merely  as  to  the  result  to  be 
accomplished  the  work  and  not  as  to 
the  means  and  methods  for  accomplish¬ 
ing  the  result,  he  is  an  independent  con¬ 
tractor.  An  individual  performing  serv¬ 
ices  as  an  independent  contractor  is  not 
as  to  such  sendees  an  employee  under  the 
usual  common  law  rules.  Individuals 
su^  as  physicians,  lawyers,  dentists, 
veterinarians,  construction  contractors, 
public  stenographers,  and  auctioneers, 
engaged  in  the  pursuit  of  an  independent 
trade,  business,  or  profession,  in  which 
they  offer  their  services  to  the  public, 
are  independent  contractors  and  not 
employees. 

•  •  •  •  • 

Par.  35.  Section  31.3121(e)  is  amoided 
to  read  as  follows: 

§  31.3121(e)  Statutory  provisions;  def¬ 
initions;  State,  United  States,  and 
citizen. 

Sec.  3121.  Definitions.  •  •  • 

(e)  State,  United  Statfis,  and  citizen.  Tot 
purposes  ot  this  chapter — 

(1)  State.  The  twin  “State”  Includes  the 
District  of  Ck>limbia,  the  Ck)mm0nwealth  of 
Puerto  Blco,  the  Virgin  Islands.  Guam,  and 
American  Saoaoa. 

(3)  United  States.  The  term  “United 
States”  when  used  In  a  geographical  sense 
Includes  the  Commonwealth  of  Puerto  Blco, 
the  Virgin  Islands,  Guam,  and  American 
Samoa. 

An  Individual  who  Is  a  citizen  (rf  the  Cmn- 
monwealth  (tf  Puerto  Blco  (but  not  otherwise 
a  citizen  of  the  United  States)  shall  be  con¬ 
sidered,  for  purposes  ot  this  section,  as  a 
citizen  of  the  United  States. 

[Sec.  3121(e)  as  amended  by  sec.  22(a). 
Alaska  Omnibus  Act  (73  Stat.  146);  sec.  18 
(c) ,  Hawaii  Omnibus  Act  (74  Stat.  416) ;  sec. 
103 (p).  Social  Security  Amendments  1060] 

Par.  36.  Section  31.3121  (e)-l  is 
amended  to  read  as  follows: 

§  31.3121(e)— 1  State,  United  States, 
and  citizen. 

(a)  When  used  in  the  regulations  in 
this  subpart,  the  term  “State"  includes 
the  District  of  ColumMa,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin  Is¬ 
lands.  the  Territories  of  Alaska  and 
Hawaii  b^ore  th^  admission  as  States, 
and  (when  used  with  respect  to  services 
performed  after  1960)  Guam  and  Amer¬ 
ican  Samoa. 


(b)  When  used  in  the  regulations  in 
this  subpart,  the  term  “United  States", 
when  used  in  a  geograi^cal  sense, 
means  the  several  states  (including  the 
Territories  of  Alaska  and  Hawaii  before 
their  admission  as  States),  the  District 
of  Columbia,  the  C(»nmonwealth  of 
Puerto  Rico,  and  the  Virgin  Islands. 
When  used  in  the  regulations  in  this  sub¬ 
part  with  respect  to  services  performed 
after  1960,  the  term  “United  States”  also 
includes  Guam  and  American  Samoa 
when  the  term  is  used  in  a  geographical 
sense.  The  term  “citizen  of  the  United 
States”  includes  a  citizen  of  the  Com¬ 
monwealth  of  Puerto  Rico  or  the  Virgin 
Islands,  and,  effective  January  1, 1961,  a 
citizen  of  Guam  or  American  Samoa. 

Par.  37.  Section  31.3121(f)-l  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  31.3121(f)— 1  American  vessel  and 

aircraft. 

(a)  The  term  “American  vessel” 
means  any  vessel  which  is  documented 
(that  is,  registered,  enrolled,  or  licensed) 
or  numbered  in  conformity  with  the  laws 
of  the  United  States.  It  also  includes  any 
vessel  which  is  neither  documented  nor 
numbered  under  the  laws  of  the  United 
States,  nor  documented  under  the  laws  of 
any  foreign  country,  if  the  crew  of  such 
vessel  is  emplosred  solely  by  one  or  more 
citizens  or  residents  of  the  United  States 
or  corporations  organized  imder  the  laws 
of  the  United  States  or  of.  any  State. 
(For  provisions  relating  to  the  terms 
“State”  and  “citizen”,  see  §  31.3121 

(e)-l.) 

*  •  •  •  * 

Par.  38.  Section  31.3121  (g)-l  is 
amended  by  revising  paragraphs  (a)  (3) 
and  (f)  (1)  to  read  as  follows: 

§  31.3121(g)— 1  Agricultural  labor. 

(a)  In  general.  •  •  • 

(3)  For  provisions  relating  to  the  ex¬ 
ception  from  employment  provided  with 
respect  to  services  performed  by  certain 
foreign  agricultural  workers  and  to  serv¬ 
ices  performed  before  1959  in  connection 
with  the  production  or  harvesting  of  cer¬ 
tain  oleoresinous  products,  see  5  31.3121 
(b)  (1)-1.  For  provisions  relating  to  the 
exclusion  from  wages  of  remuneration 
paid  in  any  medium  other  than  cash  for 
agricultural  labor  and  to  the  test  for 
determining  whether  cash  remuneration 
paid  for  agricultural  labor  constitutes 
wages,  see  §  31.3121(a)  (8)-l. 

***** 

(f)  Services  described  in  section  3121 
(fir)  (5).  (1)  Service  not  in  the  course  of 

the  employer’s  trade  or  business  (see 
paragraph  (a)  (1)  of  S  31.3121(a)  (7)-l) 
or  domestic  service  in  a  private  home  of 
the  encuployer  (see  paragraph  (a)  (2)  of 
§  31.3121(a)  (7)-l)  oonstitutes  agricul¬ 
tural  labor  if  such  service  is  performed 
on  a  farm  operated  for  profit.  The  de¬ 
termination  whether  remuneration  for 
any  such  service  performed  on  a  farm 
operated  for  profit  constitutes  wages  is 
to  be  made  under  S  31.3121(a)  (8)-l 
rather  than  imder  S  31.3121(a)  (7)-l. 
For  provisions  relating  to  the  exception 
from  employment  provided  with  respect 
to  any  such  service  performed  after  1960 
by  a  father  or  mother  in  the  employ  of 
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his  or  her  son  or  daufi^ter,  see  S  31.3121 
(b)(3)-l. 

V  •  •  •  • 

Par.  39.  Section  31.3121  (h)-l  Is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  31.3121(h)— 1  American  employer. 

(a)- The  term  “American  employer” 
means  an  employer  which  is  (1)  the 
United  States  or  any  instrumentality 
thereof,  (2)  an  individual  who  is  a  resi¬ 
dent  of  the  United  States,  (3)  a  partner¬ 
ship,  if  two-thirds  or  more  of  the  part¬ 
ners  are  residents  of  the  United  States, 
(4)  a  trust,  if  an  of  the  trustees  are  resi¬ 
dents  of  the  United  States,  or  (5)  a  cor¬ 
poration  organized  under  the  laws  of  the 
United  States  or  of  any  State.  For  pro¬ 
visions  relating  to  the  terms  “State”  and 
“United  States”,  see  S  31.3121  (e)-l. 

«  •  «  •  • 

Par.  40.  Section  31.3121  (i)  is  amended 
to  read  as  follows: 

§31.3121(1)  Statutory  provisions;  def¬ 
initions;  computation  of  wages  in 

certain  cases. 

Sac.  3131.  Definitions.  •  •  • 

(1)  Computation  of  toages  in  certain 
eases — (1)  Domestic  service.  purposes 
of  this  chapter,  In  the  case  of  domestic  serv¬ 
ice  described  in  subsection  (a)(T)(B),  any 
payment  of  cash  remxineration  for  such  serv¬ 
ice  which  is  mote  or  less  than  a  whole-doUar 
amoimt  shall,  under  such  conditions  and  to 
such  extent  as  may  be  prescribed  by  regula¬ 
tions  made  tmder  this  chapter,  be  computed 
to  the  nearest  dollar.  For  the  ptirpoee  of 
the  computation  to  the  nearest  dollar,  the 
payment  of  a  fractional  part  of  a  doUar  shall 
be  disregarded  unless  it  amounts  to  one-half 
dollar  or  more,  in  which  case  it  shall  be  in¬ 
creased  to  $1.  The  amoxint  of  any  payment 
of  cash  remuneration  so  computed  to  the 
nearest  dollar  shaU,  in  lieu  of  the  amount 
actually  paid,  be  deemed  to  constitute  the 
amoxmt  of  cash  remuneration  for  purposes 
of  subsection  (a)  (7)  (B) . 

(2)  Service  in  the  uniformed  services.  For 
purposes  of  this  chapter,  in  the  case  of  an 
Individual  performing  service,  as  a  member 
of  a  iiniformed  service,  to  which  the  pro¬ 
visions  of  subsection  (m)(l)  are  applicable, 
the  term  “wages”  shall,  subject  to  the  pro¬ 
visions  of  subsection  (a)  (1)  of  this  section, 
include  as  such  individual’s  remuneration 
for  such  service  only  his  basic  pay  as  de¬ 
scribed  in  section  102(10)  of  the  Service¬ 
men’s  and  Veterans’  Survivor  Benefits  Act. 

(3)  Peace  Corps  volunteer  service.  For 
purposes  of  this  chapter,  in  the  case  of  an 
individual  performing  service,  as  a  volunteer 
or  volunteer  leader  within  the  meaning  of 
the  Peace  Corps  Act,  to  which  the  provisions 
of  section  813-(p)  aie  applicable,  the  term 
“wages”  shall,  subject  to  the  provisions  of 
subsection  (a)  (1)  of  this  sectimi,  include 
as  such  individual’s  remxmeratlon  for  such 
service  only  amoimts  paid  pursuant  to  sec¬ 
tion  6(c)  or  6(1)  of  the  Peace  Corps  Act. 

[Sec.  3121(1)  as  amended  by  sec.  410,  Serv¬ 
icemen’s  and  Veterans’  Survivmr  Benefits  Act 
(70  Stat.  878);  sec.  202(a)(1),  Peace  Corps 
Act  (76  Stat.  826) ) 

Par.  41.  Immediately  after  8  31.3121 
(1)-1  the  following  sections  are  inserted: 

§  31.3121  (i)— 2  Computation  of  remu¬ 
neration  fw  service  performed  by  an 
individual  as  a  member  of  a  uni¬ 
formed  service. 

^  the  case  of  an  individual  perform¬ 
ing  service  after  December  31,  1956,  as  a 


member  of  a  uniformed  service  (see 
8  31.3121  (n) ) .  to  which  the  provisions  of 
section  3121(m)(l)  (see  8  31.3121  (m)) 
are  applicable,  the  term  ‘^wages’’  shall, 
subject  to  the  provisions  of  section  3121 
(a)(1)  (see  8  31.3121  (a) -1).  include  as 
the  individual's  remuneration  for  such 
service  only  his  basic  pay  as  described 
in  section  102(10)  of  the  Servicemen’s 
and  Veterans’  Survivor  Benefits  Act  (38 
U.S.C.,  401(1),  403  ;  72  Stat.  1126). 

§  31.3121  (i)— 3  Computation  of  remu¬ 
neration  for  service  performed  by  an 
individual  as  a  volunteer  ot  volunteer 
leader  within  tbe  meaning  of  the 
Peace  Corps  Act. 

In  the  case  of  an  individual  perform¬ 
ing  service  in  his  capacity  as  a  volunteer 
or  volunteer  leader  within  the  meaning 
of  the  Peace  Corps  Act  (see  8  31.8121 
(p) ) ,  the  term  “wages”  shall,  subject  to 
the  provisions  of  section  3121(a)  (1)  (see 
8  31.3121  (a) -1).  Include  as  such  individ¬ 
ual’s  remuneration  for  such  service  only 
amounts  paid  pursuant  to  section  5(c) 
or  section  6(1)  of  the  Peace  Corps  Act 
(22  UJ3.C.  2501;  75  Stat.  612). 

Par.  42.  Section  31.3121  (k)  is  amended 
to  read  as  follows: 

§  31.3121  (k)  Statutory  provisions;  def¬ 
initions;  waiver  of  exemptkm  by  re¬ 
ligious,  charitable,  and  certain  other 
organizations." 

Itec.  8121.  Definitions.  •  *  * 

(k)  Exemption  of  religious,  charitable,  and 
certain  other  organizations — (1)  Waiver  of 
exemption  by  organization.  (A)  An  orga¬ 
nization  described  in  section  601(c)  (8)  which 
is  ezonpt  from  income  tax  tmder  section 
601(a)  may  file  a  certificate  (in  such  form 
and  manner,  and  with  such  official,  as  may  be 
prescribed  by  regulations  made  imder  this 
chapter)  certifying  that  it  desires  to  have  the 
insiuance  83r8tem  established  by  title  n  of 
the  Social  Security  Act  extended  to  service 
performed  by  its  employees.  Such  certificate 
may  be  filed  only  if  it  is  accompanied  by  a 
list  containing  the  signature,  address,  and 
social  secvuity  accotmt  number  (if  any)  of 
each  employee  (if  any)  who  conctirs  in  the 
filing  of  the  certificate.  Such  list  may  be 
amended  at  any  time  prior  to  the  expira¬ 
tion  of  the  twenty-fourth  month  following 
the  calendar  quarter  in  which  the  certificate 
is  filed  by  filing  with  the  prescribed  olBcial 
a  supplemental  list  or  lists  containing  the 
signature,  address,  and  social  security  ac¬ 
count  number  (if  any)  of  each  additional 
employee  who  concxirs  in  the  filing  of  the 
certificate.  The  list  and  any  supplemental 
list  shaU  be  filed  in  such  form  and  manner 
as  may  be  prescribed  by  regulations  made 
under  this  chapter. 

(B)  The  certificate  shall  be  in  effect  {tor 
purposes  of  subsection  (b)  (8)  (B)  and  for 
purposes  of  section  210(a)  (8)  (B)  of  the 
Social  Security  Act)  for  the  period  beginning 
with  whichever  of  the  following  may  be  desig¬ 
nated  by  the  organization: 

(i)  The  first  day  of  the  calendar  quarter 
in  which  the  certificate  is  filed, 

(ii)  The  first  day  of  the  calendar  quarter 
succeeding  such  quarter,  at 

(iii)  The  first  day  of  any  calendar  quarter 
preceding  the  calendar  quarter  in  which  the 
certificate  is  filed,  except  that,  in  the  case  of 
a  certificate  filed  prior  to  January  1.  1960, 
such  date  may  not  be  earlier  than  January  1, 
1966,  and  in  the  case  of  a  certificate  filed  after 
1969,  such  date  may  not  be  earlier  than  the 
first  day  of  the  fourth  calendar  quarter  pre¬ 
ceding  the  quarter  in  which  such  certificate 
is  filed. 

(C)  In  the  case  of  service  performed  by  an 
employee  whose  name  appears  on  a  supple¬ 


mental  Ust  filed  after  the  first  month  fol¬ 
lowing  the  calendar  quarter  in  which  the 
certificate  is  filed,  the  certificate  shall  be  in 
effect  (for  purposes  of  subsection  (b)  (8)  (B) 
and  for  purposes  of  section  210(a)  (8)  (B)  of 
the  Social  Security  Act)  only  with  respect  to 
service  performed  by  such  individual  tor  the 
period  beginning  with  the  first  day  of  the 
calendar  quarter  in  which  such  supplemental 
list  is  filed. 

(D)  The  period  for  which  a  certificate  filed 
pursuant  to  this  subsection  or  the  corre¬ 
sponding  subsection  of  prior  law  is  effective 
may  be  terminated  by  the  (urganlzatlon,  ef¬ 
fective  at  the  end  of  a  calendar  quarter,  upon 
giving  2  years’  advance  notice  in  writing, 
but  only  if,  at  the  time  of  the  receipt  of 
such  notice,  the  certificate  has  been  in  effect 
for  a  period  of  not  lees  than  8  years.  The 
notice  of  termination  may  be  revoked  by  the 
organization  by  giving,  primr  to  the  close  of 
the  calendar  quarter  specified  in  the  notice 
of  termination,  a  written  notice  of  such  rev¬ 
ocation.  Notice  of  termination  or  revocation 
thereof  shall  be  filed  in  such  form  and  man¬ 
ner,  and  with  such  official,  as  may  be  pre¬ 
scribed  by  regulations  made  under  this 
chapter. 

(E)  If  an  mganlzation  described  in  sub- 
paiagraph  (A)  employs  both  individuals  who 
are  in  positions  covered  by  a  pension,  annu¬ 
ity.  retirement,  or  similar  fund  or  system 
established  by  a  State  or  by  a  political  sub¬ 
division  thereat  and  individuals  who  are  not 
in  such  positions,  the  organization  shall  di¬ 
vide  its  emifioyees  into  two  separate  groups. 
One  group  shall  consist  of  all  employees  who 
are  in  positions  covered  by  such  a  fund  ot 
S3rstem  and  (i)  are  members  ot  such  fund 
or  system,  or  (il)  are  not  members  of  such 
fund  or  system  but  are  eligible  to  become 
members  thereof;  and  the  other  group  shall 
consist  of  all  remaining  employees.  An  or¬ 
ganization  which  has  so  divided  its  em¬ 
ployees  into  two  groups  may  file  a  certificate 
pursuant  to  subparagraph  (A)  with  respect 
to  the  employees  in  either  group,  or  may  file 
a  separate  certificate  pursuant  to  such  sub- 
paragraph  with  respect  to  the  employees 
in  each  group. 

(F)  An  organization  which  filed  a  certifi¬ 
cate  under  this  subsection  after  1966  but 
prior  to  the  enactment  of  this  subparagraph 
may  file  a  request  at  any  time  before  1960 
to  have  such  certificate  effective,  with  re¬ 
spect  to  the  service  of  individuals  who  con¬ 
curred  in  the  filing  of  such  certificate  (ini¬ 
tially  or  through  the  filing  of  a  supplementid 
list)  prior  to  enactment  of  this  subpcuragraph 
and  who  concur  in  the  filing  of  such  new 
request,  for  the  period  beginning  with  the 
first  day  of  any  calendar  quarter  preceding 
the  first  calendar  quarter  for  which  it  was 
effective  and  following  the  last  calendar  quar¬ 
ter  of  1965.  Such  request  shall  be  filed  with 
such  c^cial  and  in  such  form  and  manner  as 
may  be  prescribed  by  regulations  made  under 
this  chapter.  If  a  request  is  filed  pursuant  to 
this  subparagriq>h — 

(i)  For  purposes  of  computing  interest  and 
for  purposes  of  section  6651  (relating  to  addi¬ 
tion  to  tax  for  failure  to  file  tax  return) ,  the 
due  date  for  the  return  and  payment  of  the 
tax  tar  any  calendar  quarter  resulting  from 
the  filing  of  such  request  shall  be  the  last 
day  of  the  calendar  month  following  the  cal¬ 
endar  qxiarter  in  which  the  request  is  filed; 
and 

(ii)  The  statutory  period  for  the  assess¬ 
ment  of  such  tax  shall  not  expire  before  the 
expiration  of  8  years  from  such  due  date. 

(O)  If  a  certificate  filed  pursuant  to  this 
paragraph  is  effective  for  one  or  more  calen¬ 
dar  quarters  prior  to  the  quarter  in  which 
the  certificate  is  filed,  then — 

(1)  For  purposes  of  computing  interest  and 
for  purposes  of  section  6661  (relating  to  ad¬ 
dition  to  tax  for  failme  to  file  tax  return), 
the  due  date  for  the  return  and  payment  ^ 
the  tax  for  such  prior  calendar  quarters  re¬ 
sulting  from  the  filing  of  such  certificate 
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be  the  hurt  day  of  the  calezMlar  month 
following  the  calendar  quarter  In  which  the 
certlfloate  le  filed;  and 

(11)  The  statut^  period  Cor  the  aeeeee- 
ment  of  such  tax  shall  not  expire  before  the 
expiration  of  8  years  from  such  due  date. 

(2)  Termination  of  vxtiver  period  by  Secre¬ 
tary  or  hi$  delegate.  U  the  Secretary  or  his 
delegate  finds  that  any  organization  which 
filed  a  certificate  pxirsuant  to  this  subsection 
or  the  corresponding  subsectloa  of  prlc^  law 
has  failed  to  comply  substantially  with  the 
requirements  aj^UeaMe  with  respect  to  the 
taxes  imposed  by  this  chapter  or  the  cor¬ 
responding  proeMons  of  prior  law  or  is  no 
longer  able  to  comply  with  the  requirements 
iq)plloable  with  respect  to  the  taxes  imposed 
by  this  chapter,  the  Secretary  or  his  delegate 
shall  glTS  such  organization  not  less  than  60 
days*  adeanoe  notice  in  writing  that  the  pe¬ 
riod  corered  by  such  certificate  will  terminate 
at  the  end  of  the  calendar  quarter  specified 
in  such  notice.  Such  notice  of  termination 
may  be  revoked  by  the  Secretary  or  his  dele¬ 
gate  by  giving,  prior  to  the  close  of  the  calen¬ 
dar  quarter  specified  in  the  notice  of  termi¬ 
nation,  written  notice  of  such  revocation  to 
the  organization.  No  notice  of  termination 
or  of  revocation  thereof  shall  be  given  under 
this  paragraph  to  an  organization  without 
the  prlcv  concurrence  of  the  Secretary  of 
Health,  Education,  and  Welfare. 

(8)  No  renetoal  of  waiver.  In  the  event  the 
I>erlod  covered  by  a  certificate  filed  pursuant 
to  this  subsection  or  the  corresponding  sub¬ 
section  of  iN-lor  law  is  terminated  by  the  or¬ 
ganization,  no  certificate  may  again  be  filed 
by  such  organisation  pursuant  to  this 
subsection. 

[Sec.  3121  (k)  as  amended  by  secs.  205(b), 
207,  and  402,  Social  Security  Amendments 
1054;  sec.  201  (k)  and  (1),  Social  Security 
Amendments  1950;  sec.  405(a),  Social  Se¬ 
curity  Amendments  1958;  sec.  105(a) ,  Social 
Security  Amendments  1960] 

Bzc.  403.  [Social  Security  Amendments  of 
1954].  (a)  In  any  ease  in  which — 

(1)  An  Individual  has  been  employed,  at 
any  time  subsequent  to  1950  and  prior  to  the 
enactment  of  the  Social  Security  Amend¬ 
ments  of  1956,  by  an  organization  which  is 
described  in  section  501(c)  (8)  of  the  Internal 
Revenue  Code  of  1954  and  which  is  exempt 
from  Income  tax  imder  section  601(a)  of 
such  CkHle  but  which  did  not  have  In  effect, 
during  the  entire  period  In  which  the  Indi- 
Vldtud  was  so  employed,  a  valid  waiver  cer¬ 
tificate  under  section  1426(1)  (1)  of  the  In¬ 
ternal  Revenue  Code  of  1939  or  section  3121 
(k)  (1)  of  the  Internal  Revenue  Code  of  1954; 

(2)  The  service  performed  by  such  indi¬ 
vidual  as  an  employee  of  such  orgsinlzatlon 
during  the  period  subsequent  to  1950  and 
prior  to  1957  would  have  constituted  employ¬ 
ment  (as  defined  In  section  210  of  the  Social 
Security  Act  and  section  1420(b)  of  the  In¬ 
ternal  Revenue  Code  of  1939  or  section  3121 
(b)  of  the  Internal  Revenue  Code  of  1954, 
as  the  case  may  be,  at  the  time  such  service 
was  perfmmed)  if  such  organizatlcm  had 
filed  prlOT  to  the  performance  of  such  serv¬ 
ice  such  a  certificate  accompanied  by  a  list  of 
the  signatures  of  employees  who  concmred 
In  the  filing  of  such  certificate  and  such  In¬ 
dividual’s  slg^nature  hsMl  appeared  on  such 
list; 

(3)  The  taxes  Imposed  by  sections  1400 
and  1410  of  the  Internal  Reveniie  Code  of 
1939  or  sections  8101  and  3111  of  the  Internal 
Revenue  Code  of  1954,  as  the  case  may  be, 
have  been  paid  with  respect  to  any  part  of 
the  remuneration  paid  to  such  individual  by 
such  organization  for  such  service  performed 
diiring  the  period  In  which  such  organiza¬ 
tion  did  not  have  a  valid  waiver  certificate 
In  effect; 

(4)  Part  of  such  taxes  have  been  paid 
prior  to  the  enactment  of  the  Social  Security 
Amendments  of  1956; 


(5)  So  much  of  such  taxes  as  have  been, 
paid  prior  to  the  enactment  of  the  Social 
Seciirity  Amendments  of  1956  have  been  paid 
by  such  organization  In  good  faith  and  with¬ 
out  knowledge  that  a  waiver  certificate  was 
necessary  or  upon  the  assumption  that  a 
valid  waiver  certificate  had  been  filed  by  It 
under  section  1426(1)  (1)  of  the  Internal 
Reventie  Code  of  1939  or  section  8121(k)  (1) 
of  the  Internal  Revenue  Code  ot  1954^  as  the 
case  may  be;  and 

(6)  No  refund  of  such  taxes  has  been 
obtain^, 

the  amount  of  such  remimeratlon  with  re¬ 
spect  to  which  such  taxes  have  been  paid 
shall,  upon  the  request  of  such  Individual 
(filed  on  or  before  the  date  of  the  enact¬ 
ment  of  the  Social  Security  Amendments  of 
1960  [September  18,  1960]  and  In  such  form 
and  manner,  and  with  such  official,  as  may 
be  prescribed  by  regulations  under  chapter 
21  of  the  Internal  Revenue  Code  of  1954), 
be  deemed  to  constitute  remuneration  tor 
employment  as  defined  In  section  210  at  the 
Social  Security  Act  and  section  1426(b)  of 
the  Internal  Revenue  Code  of  1639  or  section 
8121(b)  of  the  Internal  Revenue  Code  of 
1954,  as  the  case  may  be. 

(b)  In  any  case  In  which — 

(1)  An  Individual  has  been  employed,  at 
any  time  subsequent  to  1950  and  prior  to  the 
enactment  of  the  Social  Security  Amend¬ 
ments  of  1956,  by  an  organization  which  him 
filed  a  valid  waiver  certificate  under  section 
1426(1)  (1)  of  the  Internal  Revenue  Code  of 
1989  or  section  3121  (k)  (1)  of  the  Internal 
Revenue  Code  of  1954; 

(2)  The  service  performed  by  such  Indi¬ 
vidual  dtirlng  the  time  he  was  so  employed 
would  have  constituted  employment  (as  de¬ 
fined  in  section  210  of  the  Social  Security 
Act  and  section  1426(b)  of  the  Internal  Rev¬ 
enue  Code  of  1939  or  section  3121(b)  of  the 
Internal  Revenue  Code  of  1954,  as  the  case 
may  be,  at  the  time  such  service  was  per¬ 
formed)  if  such  Individual’s  slgnatxue  had 
appeared  on  the  list  of  signatures  of  em¬ 
ployees  who  concurred  In  the  filing  of  such 
certificate; 

(3)  The  taxes  Imposed  by  sections  1400 
and  1410  of  the  Internal  Revenue  Code  of 
1939  or  sections  3101  and  3111  of  the  Internal 
Revenue  Code  of  1954,  as  the  case  may  be, 
have  been  paid  prior  to  the  enactment  of 
the  Social  Secxirlty  Amendments  of  1956 
with  respect  to  any  part  of  the  remxmera- 
tlon  paid  to  such  Individual  by  such  organi¬ 
zation  for  sush  service;  and 

(4)  No  refund  of  such  taxes  has  been 
obtained, 

the  amount  of  such  remuneration  with  re¬ 
spect  to  which  such  taxes  have  been  i>ald 
shall,  upon  the  request  of  such  Individual 
(filed  on  or  before  January  1,  1959,  and  In 
such  form  and  manner,  and  with  such  (ff- 
ficlal,  as  may  be  prescribed  by  regulations 
made  imder  chapter  21  of  the  Internal  Reve¬ 
nue  Code  of  1954),  be  deemed  to  constitute 
remuneration  for  employment  as  defined  in 
se<**’lon  210  of  the  Social  Security  Act  and 
section  1426(b)  of  the  Internal  Revenue  Code 
of  1939  or  section  3121(b)  of  the  Internal 
Revenue  Code  of  1954,  as  the  case  may  be, 
and  such  Individual  shall  be  deemed  to  have 
concurred  In  the  filing  of  the  waiver  cer¬ 
tificate  filed  by  such  organization  under  sec¬ 
tion  1426(1)  ^1)  of  the  Internal  Revenue  Code 
of  1939  or  section  3121  (k)  (1)  of  the  Internal 
Revenue  Code  of  1954. 

[See.  408,  Social  Security  Amendments  1954 
as  amended  by  sec.  401,  Social  Security 
Amendments  1956;  Act  of  Aug.  27, 1958  (Pub. 
Law  85-785,  72  Stat.  938);  sec.  105(b)(6). 
Social  Security  Amendments  1960] 

Par.  43.  Section  31.3121  (k)-l  is  amend* 
ed  by  revising  paragraphs  (a) .  (b) ,  and 
(c)  to  read  as  follows: 


\ 


§  31.3121  (k)—l  Waiver  of  exemption 
from  taxes. 

(a)  Who  may  file  a  waiver  certifi¬ 
cate — (1)  In  general.  If  services  per¬ 
formed  in  the  employ  of  an  organization 
are  excepted  from  emplosnnent  under 
section  3121(b)  (8)  (B) ,  the  organization 
may  file  a  waiver  certificate  on  Form 
SS-15,  together  with  a  list  on  Form 
15a,  certifsdng  that  it  desires  to  have  the 
Federal  old-age,  survivors,  and  disabil¬ 
ity  insurance  ^^^m  established  by  title 
n  of  the  Social  Security  Act  extended 
to  services  performed  by  its  ^ployees. 
(For  provisions  relating  to  the  exception 
under  section  3121(b)  (8)  (B) ,  see  §§  31.- 
3121(b)(8)  and  31.3121(b)  (8) -2.)  A  cer¬ 
tificate  in  effect  under  section  1426(1) 
of  the  Internal  Revenue  Code  of  1939  on 
December  31, 1954,  remains  in  effect  un¬ 
der,  and  is  subject  to  the  provisions  of, 
section  3121(k).  If  the  p^od  covered 
by  a  certificate  filed  imder  section  3121 
(k),  or  under  section  1426(1)  of  the  In¬ 
terned  Revenue  Code  of  1939,  is  termi¬ 
nated  by  an  organization,  a  certificate 
may  not  th^eafter  be  filed  by  the  orga¬ 
nization  under  section  3121  (k).  For 
regulations  relating  to  certificates  filed 
under  section  1426(1)  of  the  Internal 
Revenue  Code  of  1939,  see  26  CFR  (1939) 
408.216  (Regulations  128). 

(2)  Organizations  having  two  sepa¬ 
rate  groups  of  employees.  If  an  orga¬ 
nization  is  eligible  to  file  a  certificate 
under  section  3121  (k),  and  the  organi¬ 
zation  ^plo3rs  both  individuals  who  are 
in  positions  covered  by  a  pension,  annu¬ 
ity,  retiimnent,  or  similar  fimd  or  sys¬ 
tem  established  by  a  State  or  by  a  polit¬ 
ical  subdivision  thereof  and  individuals 
who  are  not  in  such  positions,  the  orga¬ 
nization  shall  divide  its  employees  into 
two  separate  groups  for  purposes  of  any 
certificate  filed  after  August  28,  1958. 
One  group  shall  consist  of  all  employees 
who  are  in  positions  covered  by  such  a 
fund  or  system  and  (1)  are  members  of 
such  fund  or  system,  or  (ii)  are  not 
members  of  such  fund  or  system  but  are 
eligible  to  beemne  members  thereof. 
The  other  group  shall  consist  of  all  re¬ 
maining  employees.  An  organization 
which  has  so  divided  its  employees  into 
two  groups  may  file  a  certificate  after 
August  28,  1958,  with  respect  to  the 
employees  in  either  group,  or  may  file 
a  separate  certificate  after  such  date 
with  respect  to  employes  in  each  group. 

(3)  Certificates  filed  before  Septem¬ 
ber  14,  1960.  A  certificate  filed  before 
September  14, 1960,  is  void  imless  at  least 
two-thirds  of  the  employees,  determined 
on  the  basis  of  the  facts  which  existed  as 
of  the  date  the  certificate  was  fided.  con¬ 
curred  in  the  filing  of  the  certificate,  and 
the  organization  certified  to  such  concur¬ 
rence  in  the  certificate.  All  individuals 
who  were  employees  of  the  organization 
within  the  meaning  of  section  3121(d) 
(see  §  31.3121  (d)-l)  shaU  be  included  in 
determining  whether  two-thirds  of  the 
employees  of  the  organization  concurred 
in  the  filing  of  the  certificate;  except  that 
there  shall  not  be  included  (i)  those  em¬ 
ployees  who  at  the  time  of  the  filing  of 
the  certificate  were  performing  for  the 
organization  services  only  of  the  charac¬ 
ter  specified  in  paragraphs  (8)  (A),  (10) 
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(B),  and  (13)  of  section  3121(b)  (see 
S§  31.3121(b)  (8)-l.  31.3121(b)  (10)-3. 

and  31.3121(b)  (13) -1,  respectively), 
(li)  those  alien  employees  who  at  the 
time  of  the  filing  of  the  certificate  were 
performing  services  for  such  organiza¬ 
tion  under  an  arrangement  which  pro¬ 
vided  for  the  performance  only  of  serv¬ 
ices  outside  the  United  States  not  on  or 
in  connection  with  an  American  vessel  or 
American  aircraft,  and  (iii)  in  connec¬ 
tion  with  certificates  filed  after  August 
28, 1958,  those  employees  who  at  the  time 
of  the  filing  of  the  certificate  were  in  a 
group  to  which  such  certificate  was  not 
applicable  because  of  the  provisions  of 
section  3121(k)(l)(E).  (See  subpara¬ 
graph  (2)  of  this  paragraph.)  As  used 
in  this  subparagraph,  the  term  ‘‘alien 
employee"  does  not  include  an  employee 
who  was  a  citizen  of  the  Commonwealth 
of  Puerto  Rico  or  a  citizen  of  the  Virgin 
Islands,  and  the  term  "United  States" 
includes  Puerto  Rico  and  the  Virgin 
Islands. 

(b)  Execution  and  amendment  of  cer~ 
tificate — (1)  Use  of  prescribed  forms. 
An  oiganization  filing  a  certificate  pur¬ 
suant  to  sectioii  3121  (k)  shall  use  Form 
SS-15,  in  accordance  with  the  regula¬ 
tions  and  instructions  applicable  thereto. 
Ihe  certificate  may  be  filed  only  if  it 
is  accompanied  by  a  list  on  Form  SS-15a, 
containW  the  signature,  address,  and 
social  security  account  number,  if  Nany, 
of  each  employee,  if  any,  who  concurs  in 
the  filing  of  the  certificate.  (For  provi¬ 
sions  relating  to  account  numbers,  see 
§  31.6011(b) -2.)  If  no  employee  concurs 
in  a  certificate  filed  after  September  13, 
1960,  that  fact  should  be  stated  on  the 
Form  SS-15a.  (For  provisions  relating 
to  the  concurrence  of  employees  in  cer¬ 
tificates  filed  before  September  14.  1960, 
see  paragraph  (a)  (3)  of  this  section.) 

(2)  Amendment  of  list  on  Form  SS- 
15a — (i)  Certificate  filed  after  August  28, 
1958.  The  list  on  Form  SS-15a  accom- 
pansring  a  certificate  filed  after  August 
28.  1958,  under  section  3121  (k).  may  be 
amended  at  any  time  before  the  expira¬ 
tion  of  the  twenty-fourth  month  follow¬ 
ing  the  calendar  quarter  in  which  the 
certificate  is  filed,  by  filing  a  sup¬ 
plemental  list  or  lists  on  Form  SS-15a 
Supplement,  containing  the  signature, 
address,  and  social  security  account 
number,  if  any.  of  each  additional  em¬ 
ployee  who  concurs  in  the  filing  of  the 
certificate. 

(ii)  Certificate  filed  before  August  29, 
1958.  The  list  on  Form  SS-15a  which 
accompanied  a  certificate  filed  before 
August  29,  1958,  under  section  3121  (k) 
or  under  section  1426(1)  of  the  Internal 
Revenue  Code  of  1939,  may  be  amended 
by  filing  a  supplemental  list  or  lists  on 
Form  SS-15a  Supplement  at  any  time 
after  August  31,  1954,  and  before  the 
expiration  of  the  twenty-foiurth  month 
following  the  first  calendar  quarter  for 
which  the  certificate  was  in  effect,  or  be¬ 
fore  January  1,  1959,  whichever  is  the 
later. 

(3)  Where  to  file  certificate  or  amend¬ 
ment.  The  certificate  on  Form  SS-15 
and  accompanying  list  on  Form  SS-15a 
of  an  organization  which  is  required  to 
make  a  return  on  Form  941  pursuant  to 
§  31.6011  (a) -1  or  8  31.6011  (a) -4  shall  be 


filed  witti  the  district  director  with  whom 
such  return  is  filed.  The  Form  S8-15 
and  Form  SS-15a  of  any  other  organiza¬ 
tion  shall  be  filed  in  accordance  with 
the  provisions  of  8  31.6091-1  which  are 
otherwise  applicable  to  returns.  Each 
Form  SS-15a  Suppl^ent  shall  be  filed 
with  the  district  director  with  whom  the 
related  Forms  SS-15  and  SS-15a  were 
filed. 

(c)  Effect  of  waiver — (1)  In  general. 
The  exception  from  employment  under 
section  3121(b)  (8)  (B)  does  not  iq^ply  to 
services  with  respect  to  which  a  certifi¬ 
cate.  filed  pursuant  to  section  3121  (k) ,  or 
section  1426(1)  of  the  Internal  Revenue 
Code  of  1939,  is  in  effect.  (See  88  31.3121 
(b)  (8)  and  31.3121(b)  (8) -2.)  If  an  or¬ 
ganization  has  divided  its  employees  into 
two  groups,  as  set  forth  in  paragraph 

(a)  (2)  of  this  section,  a  certificate  filed 
with  respect  to  either  group  shall  have 
no  effect  with  respect  to  services  per¬ 
formed  by  an  employee  as  a  member  of 
the  other  group;  and  the  provisions  of 
this  subparagraph  shall  apply  as  if  each 
group  were  separately  employed  by  a 
different  organization.  A  certificate  is 
not  terminated  if  the  organization  loses 
its  exemption  under  section  501(a)  as  an 
organization  of  the  character  described 
in  section  501(c)  (3) ,  but  continues  effec¬ 
tive  with  respect  to  any  subsequent 
periods  during  which  the  organization  is 
so  exempt.  The  certificate  of  an  organi¬ 
zation  may  be  in  effect  without  being 
applicable  to  services  performed  by  every 
employee  of  the  organization.  Subpara¬ 
graph  (2)  of  this  paragraph  relates  to 
the  beginning  of  the  period  for  which  a 
certificate  is  in  effect.  Subparagraph  (3) 
of  this  paragnqjh  relates  to  the  services 
with  respect  to  which  a  certificate  is  in 
effect.  Even  though  a  certificate  is  in 
effect  with  respect  to  the  services  of  an 
employee,  such  services  may  be  excepted 
from  emplosment  imder  some  provision 
of  section  3121(b)  other  than  paragraph 
(8)(B)  thereof.  For  example,  service 
performed  in  any  calendfu:  quarter  in  the 
employ  of  an  organization  described  in 
section  501(c)  (3)  and  exempt  from  in¬ 
come  tax  under  section  501(a)  is  ex¬ 
cepted  from  employment  under  section 
3121(b)  (10)  (A)  if  the  remimeration  for 
such  service  is  less  than  $50,  regardless 
of  whether  the  organization  files  a 
certificate. 

(2)  Beginning  of  effective  period  of 
waiver — (1)  Certificate  filed  after  Au¬ 
gust  28,  1958.  A  certificate  filed  after 
August  28,  1958,  by  an  organization  pur¬ 
suant  to  section  3121  (k)  shall  be  in  effect 
for  the  period  beginning  with  one  of  the 
following  dates,  which  shall  be  desig¬ 
nated  by  the  organization  on  the  cer¬ 
tificate: 

(a)  The  first  day  of  the  calendar  quar¬ 
ter  in  which  the  certificate  is  filed, 

(h)  The  first  day  of  the  calendar 
quarter  immediately  following  the  quar¬ 
ter  in  which  the  certificate  is  filed,  or 

(c)  The  first  day  of  any  calendar 
quarter  preceding  the  calendar  quarter 
in  which  the  certificate  is  filed,  except 
that,  in  the  case  of  a  certificate  filed 
before  1960,  such  date  may  not  be  earlier 
than  January  1, 1956,  and  in  the  case  of 
a  certificate  filed  after  1959,  such  date 
may  not  be  earlier  than  the  first  day  of 


the  fourth  calendar  quarter  preceding 
the  quarter  in  which  the  certificate  is 
filed.  Thus,  a  certificate  filed  in  De¬ 
cember  1959  may  be  made  effective  for 
the  calendar  quarter  beginning  January 
1,  1956;  but  a  certificate  filed  in  Janu¬ 
ary  1960  may  not  be  made  effective  for  a 
calendar  quarter  beginning  before  Janu¬ 
ary  1, 1959. 

(ii)  Certificate  filed  after  1956  and  be¬ 
fore  August  29,  1958.  A  certificate  filed 
by  an  organization  after  1956  and  before 
August  29.  1958,  pursuant  to  section 
3121  (k),  became  effective  for  the  period 
beginning  with  one  of  the  following  dates, 
as  designated  by  the  organization  on  the 
certificate: 

(a)  The  first  day  of  the  calendar 
quarter  in  which  the  certificate  was  filed, 
or 

(b)  The  first  day  of  the  calendar 
quarter  immediately  following  the  quar¬ 
ter  in  which  the  certificate  was  filed. 

(iii)  Certificate  filed  before  1957.  A 
certificate  filed  before  1957  pursuant  to 
section  3121  (k)  became  effective  for  the 
period  beginning  with  the  first  day  fol¬ 
lowing  the  close  of  the  ccdendar  quarter 
in  which  the  certificate  was  filed.  In  no 
case,  however,  shall  a  certificate  filed  un¬ 
der  the  provisions  of  section  3121  (k)  be 
in  effect  with  respect  to  services  per¬ 
formed  before  January  1,  1955.  (For 
regulations  relating  to  waiver  certificates 
filed  under  section  1426(1)  of  the  Inter- 
nal  Revenue  Code  of  1939,  see  26  CFR 
(1939)  408.216  (Regulations  128).) 

(3)  Services  to  which  certificate  ap¬ 
plies — (i)  In  general.  If  an  organiza¬ 
tion's  certificate  is  in  effect  (see  subpara¬ 
graph  (2)  of  this  paragraph),  the  cer- 
tiflrate  becomes  effective  with  respect  to 
services  performed  in  its  employ  by  each 
hidividual  (a)  who  enters  the  employ  of 
the  organization  after  the  calendar  quar¬ 
ter  in  which  the  certificate  is  filed,  as  set 
forth  in  subdivision  (ii)  of  this  subpara¬ 
graph,  or  (b)  whose  signature  appears  on 
the  list  on  Form  SS-15a.  as  set  forth  in 
subdivision  (iii)  of  this  subparagraph,  or 

(c)  whose  signature  appears  on  a  Form 
SS-15a  Supplement,  as  set  forth  in  sub¬ 
division  (iv)  or  (V)  of  this  subparagraph. 
The  first  date  on  which  such  a  certificate 
becomes  effective  with  respect  to  an  em¬ 
ployee’s  services  shall  be  the  earliest  date 
applicable  under  this  subparagraph.  An 
organization’s  certificate  is  not  effective 
with  respect  to  the  services  of  an  em¬ 
ployee  who  is  in  its  employ  in  the  ccd¬ 
endar  quarter  in  which  the  certificate  is 
filed  and  who  does  not  sign  Form  SS-15a 
or  Form  SS-15a  Supplement,  so  long  as 
his  employment  relationship  with  the  or- 
gcmization,  at  the  close  of  the  calendar 
quctrter  in  which  the  certificate  is  filed 
and  thereafter,  continues  without  in¬ 
terruption. 

(ii)  Employee  hired  after  quarter  in 
which  certificate  is  filed.  If  cm  individ- 
ucd  enters  the  employ  of  cm  organization 
on  or  after  the  first  day  following  the 
close  of  the  ccdendar  qucurter  in  which 
the  organization  files  a  certificate  pur¬ 
suant  to  section  3121  (k),  the  certificate 
shall  be  in  effect  with  respect  to  services 
performed  by  the  individual  in  the  em¬ 
ploy  of  the  orgcmization  on  cmd  after 
the  day  he  enters  the  employ  of  the  or¬ 
ganization.  A  former  employee  of  the 
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organization  who  ia  rehired  on  or  after 
the  first  day  following  the  close  of  the 
calendar  quarter  in  which  such  a  cer¬ 
tificate  is  filed  shall  be  considered  to  have 
entered  the  employ  of  the  organization 
after  such  calendar  quarter,  regardless 
of  whether  such  individual  concurred  in 
the  filing  of  the  certificate. 

(iii)  Employee  who  signs  Form  SS-15a. 
A  certificate  on  Form  SS-IS  filed  by  an 
organization  pursuant  to  section  3121  (k) 
Rha.n  be  in  effect  with  respect  to  services 
performed  by  an  individual  in  the  em¬ 
ploy  of  the  organization  on  and  after  the 
first  day  for  which  the  certificate  is  in 
effect,  if  such  individual’s  signature  ap¬ 
pears  on  the  list  on  Form  SS-15a  which 
accompanies  such  certificate. 

(Iv)  Employee  who  signs  Form  SS-1 5a 
Supplement  to  concur  in  certificate  filed 
after  August  28, 1 953.  If  the  li^  on  lK>rm 
8S-15a  accompanying  a  certificate  filed 
after  August  28, 1958,  by  an  organization 
pursuant  to  section  3121  (k)  is  amended 
in  accordemce  with  paragraph  (b)  (2)  (i) 
of  this  section  by  the  filing  of  a  supple¬ 
mental  list  on  Form  SS-1 5a  Supplement, 
the  certificate  shall  be  in  effect  with  re¬ 
spect  to  the  services  of  each  individual 
whose  signature  appears  on  the  supple¬ 
mental  list,  ];>erformed  in  the  employ  of 
the  organization — 

(a)  On  and  after  the  first  day  for 
which  the  certificate  is  in  effect,  if  the 
supplemental  list  is  filed  on  or  before 
the  last  day  of  the  month  following  the 
calendar  quarter  in  which  the  certificate 
is  filed,  or 

(b)  On  and  after  the  first  day  of  the 
calendar  quarter  in  which  the  supple- 
mental  list  is  filed,  if  such  list  is  filed 
after  the  close  of  the  first  month  follow¬ 
ing  the  calendar  quarter  in  which  the 
certificate  is  filed. 

iy)  Employee  who  signed  Form  SS-lSa 
Supplement  to  concur  in  certificate  filed 
before  August  29,  1958.  If  the  list  on 
Form  SS-15a  which  accompanied  a  cer¬ 
tificate  filed  before  August  29,  1958,  by 
an  organization  pursuant  to  section  3121 
(k),  or  pursuant  to  section  1426(1)  of 
the  Internal  Revenue  Code  of  1939,  was 
amended  in  accordance  with  paragraph 
(b)  (2)  (ii)  of  this  section  by  the  filing  of 
a  supplemental  list  on  Form  SS-15a 
Supplement,  the  certificate  shall  be  in 
effect  with  respect  to  the  services  of  each 
individual  whose  signature  appears  on 
the  supplemental  list,  performed  in  the 
employ  of  the  organi^tion — 

(a)  On  and  after  the  first  day  for 
which  the  certificate  is  in  effect,  if  the 
supplemental  list  was  filed  on  or  before 
the  last  day  of  the  month  following  the 
first  calendar  quarter  for  which  the  cer¬ 
tificate  was  in  effect,  or 

(b)  On  and  after  the  first  day  follow¬ 
ing  the  close  of  the  calendar  quarter  in 
which  the  supplemental  list  was  filed,  but 
not  before  January  1,  1955,  if  such  list 
was  filed  after  the  close  of  the  first  month 
following  the  first  calendar  quarter  for 
which  the  certificate  is  in  effect. 

(4)  Administrative  provisions  appli¬ 
cable  when  certificate  has  retroactive 
effect.  For  purposes  of  computing  inter¬ 
est  and  for  purposes  of  section  6651  (re¬ 
lating  to  addition  to  tav  for  failure  to  file 
tax  return) .  in  any  case  in  which  a  cer¬ 


tificate  filed  pursuant  to  section  3121  (k) 
(1)  is  effective  pursuant  to  section  3121 
(k)  (1)  (B)  (iii)  for  one  or  more  calendar 
quarters  prior  to  the  quarter  in  which 
the  certificate  is  filed,  the  due  date  for 
the  return  and  payment  of  the  tax  for 
such  prior  calendar  quarters  resulting 
from  the  filing  of  such  certificate  shall 
be  the  last  day  of  the  calendar  month 
following  the  calendar  quarter  in  which 
the  certificate  is  filed.  The  statutory  pe¬ 
riod  for  the  assessment  of  ttie  tax  for 
such  prior  calendar  quarters  shall  not 
expire  before  the  expiration  of  3  years 
from  such  due  date. 

•  *  *  *  • 

Par.  44.  Immediately  after  §  31.3121 
(k)-l  the  following  sections  are  inserted: 

§  31.3121  (k)— 2  Requests  before  1960 
for  retroactive  application  of  waivers 
of  exemption. 

(a)  An  organization  which  filed  a  cer¬ 
tificate  under  section  3121  (k)  after  1955 
and  before  August  29,  1958,  may  file  a 
request  on  Form  SS-15b  at  any  time 
before  1960  to  have  such  certificate  made 
effective,  with  respect  to  the  services  of 
individuals  who  concurred  in  the  filing 
of  such  certificate  (initially,  or  by  sign¬ 
ing  a  supplemental  list  on  Form  SS-15a 
Supplement  which  was  filed  before  Au¬ 
gust  29.  1958)  and  whose  signatures  also 
appeared  on  such  request  on  Form  SS- 
15b,  for  the  period  loginning  with  the 
first  day  of  any  calendar  quarter  after 
1955  which  preceded  the  first  calendar 
quarter  for  which  the  certificate  origi¬ 
nally  was  effective. 

(b)  For  purposes  of  computing  inter¬ 
est  and  for  purposes  of  section  6651  (re¬ 
lating  to  addition  to  tax  for  failure  to  file 
tax  return) ,  the  due  date  for  the  return 
and  payment  of  the  tax  for  any  calendar 
quarter  resulting  from  the  filing  of  a 
request  referred  to  in  paragraph  (a)  of 
this  section  shall  be  the  last  day  of  the 
calendar  month  following  the  calendar 
quarter  in  which  the  request  is  filed. 
The  statutory  period  for  the  assessment 
of  such  tax  shall  not  expire  before  the 
expiration  of  3  years  from  such  due  date. 

§  31.3121  (k)— 3  Request  for  coverage 
of  individual  employed  by  exempt 
organization  before  August  1,  1956. 

(a)  Application  of  this  section.  This 
section  is  applicable  to  requests  made 
after  July  31,  1956,  and  before  Septem¬ 
ber  14,  1960,  under  section  403  of  the 
Social  Security  Amendments  of  1954,  as 
amended,  except  that  nothing  in  this 
section  shall  render  invalid  any  act  per¬ 
formed  pursuant  to,  and  in  accordsmce 
with.  Revenue  Ruling  57-11,  Cumulative 
Bulletin  1957-1,  page  344,  or  Revenue 
Ruling  58-514,  Chimulative  Bulletin  1958- 
2,  page  733.  (For  regulations  relating  to 
requests  made  before  August  1,  1956, 
under  section  403  of  the  Social  Security 
Amendments  of  1954,  see  26  CTR  (1939) 
408.216  (c)  and  (d)  (Regulations  128).) 

(b)  Organization  which  did  not  have 
waiver  certificate  in  effect — (1)  Cover¬ 
age  requested  by  employee  before  Au¬ 
gust  27,  1958.  Pursuant  to  section  403 
(a)  (ff  the  Social  Securi^  Amendments 
of  1954,  as  am^ded  by  section  401  of  the 
Social  Security  Amendments  at  1956, 
any  individual  who,  as  an  employee,  per¬ 


formed  services  after  Dec^ber  31,  1950, 
and  before  August  1,  1956,  for  an  orga¬ 
nization  described  in  section  501(c)(3) 
which  was  exempt  from  Income  tax  un¬ 
der  section  501  (a) .  or  which  was  exempt 
from  income  tax  under  section  101(6) 
of  the  Internal  Revenue  Code  of  1939, 
but  which  failed  to  file,  before  August  1, 
1956,  a  valid  waiver  certificate  imder  sec¬ 
tion  3121  (k).  or  under  section  1426(1) 
of  the  Internal  Revenue  Code  of  1939, 
may  request  after  July  31, 1956,  and  be¬ 
fore  August  27.  1958,  that  such  part  of 
the  remuneration  received  by  him  for 
services  performed  in  the  employ  of  the 
organization  after  1950  and  before  1957 
with  respect  to  which  employee  and  em¬ 
ployer  taxes  were  paid  be  deemed  to  con¬ 
stitute  remimeration  for  employment, 
if: 

(1)  Any  of  the  services  performed  by 
the  Individual  after  December  31.  1950, 
and  before  January  1,  1957,  would  have 
constituted  emplosnnent  if  such  a  cer¬ 
tificate  on  Form  SS-15  filed  by  the  orga¬ 
nization  had  been  in  effect  for  the  period 
during  which  the  services  were  per¬ 
formed  and  the  individmd^s  signature 
had  appeared  on  the  accompanying  list 
on  Form  SS-15a; 

(ii)  The  employee  and  employer  taxes 
were  paid  with  respect  to  any  part  of  the 
remuneration  received  by  the  individual 
from  the  organization  for  such  services; 

(iii)  A  part  of  such  taxes  was  paid 
before  August  1,  1956; 

(iv)  Such  taxes  as  were  paid  before 
August  1,  1956,  were  paid  by  the  orga¬ 
nization  in  gc^  faith  and  upon  the 
assumption  that  it  had  filed  a  valid  cer¬ 
tificate  under  section  3121  (k),  or  under 
section  1426(1)  of  the  Internal  Revenue 
Ckxieof  1939;  and 

(v)  No  refimd  (or  credit)  of  such 
taxes  had  been  obtained  by  either  the 
employee  or  the  employer,  exclusive  of 
any  refund  (or  credit)  which  would  have 
been  allowable  if  the  services  performed 
by  the  individual  had  constituted  em- 
plo3anent. 

(2)  Coverage  requested  by  employee 
after  August  26,  1958,  and  before  Sep¬ 
tember  14, 1960.  Requests  may  be  made 
after  August  26,  1958^  and  before  Sep¬ 
tember  14,  1960,  pursuant  to  section 
403(a)  of  the  Social  Security  Amend¬ 
ments  of  1954,  as  amended  by  section  401 
of  the  Social  Security  Amendments  of 
1956,  by  the  Act  of  August  27, 1958  (Pub¬ 
lic  Law  85-785,  72  Stat.  938) ,  and  by  sec¬ 
tion  105(b)(6)  of  the  Social  Security 
Amendments  of  1960.  Any  individual 
who,  as  an  employee,  performed  services 
after  December  31,  1950,  and  before  Au¬ 
gust  1,  1956,  for  an  organization  de¬ 
scribed  in  section  501(c)  (3)  which  was 
exempt  from  income  tax  under  section 
501(a).  or  which  was  exempt  from  in¬ 
come  tax  under  section  101(6)  of  the  In¬ 
ternal  Revenue  Code  of  1939,  but  which 
did  not  have  in  effect  during  the  entire 
period  in  which  the  individual  was  so 
employed  a  valid  v^iver  certificate  under 
section  3121  (k),  or  under  section  1426(1) 
of  the  Internal  Revenue  Code  of  1939, 
may  request  after  August  26,  1958,  and 
before  September  14, 1960,  that  such  part 
of  the  remuneration  received  by  him  for 
services  performed  in  the  raiploy  of  the 
organization  after  1950  and  before  1957 
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with  respect  to  which  employee  and  em¬ 
ployer  taxes  were  paid  be  deemed  to  con¬ 
stitute  r^uneration  for  employment,  if: 

(i)  Any  of  the  services  performed  by 
the  individual  '^ter  December  31,  1950, 
and  before  January  .1,  1957,  would  have 
constituted  emplo3rment  if  such  a  certifi¬ 
cate  on  Form  SS-15  filed  by  the  organiza¬ 
tion  had  been  in  effect  for  the  period 
during  which  the  services  were  per¬ 
formed  and  the  individual’s  signature 
had  appeared  on  the  accompanying  list 
on  Form  SS-15a; 

(ii)  The  employee  and  employer  taxes 
were  paid  wiUi  respect  to  any  part  of  the 
remuneration  received  by  the  individual 
from  the  organization  for  such  services 
peilormed  during  the  period  in  which  the 
organization  did  not  have  a  valid  waiver 
certificate  in  effect; 

(ill)  A  part  of  such  taxes  was  paid  be¬ 
fore  August  1,  1956; 

(iv)  Such  taxes  as  were  paid  before 
August  1,  1956,  were  paid  by  the  organi¬ 
zation  in  good  faith,  and  either  without 
knowledge  that  a  waiver  certificate  was 
necessary  or  upon  the  assiunption  that  it 
had  filed  a  valid  certificate  under  section 
3121  (k),  or  under  section  1426  Q)  of  the 
Internal  Revenue  Code  of  1939;  and 

(v)  No  refund  (or  credit)  of  such  taxes 
has  been  obtained  by  either  the  employee 
or  the  employer,  exclusive  of  any  refimd 
(or  credit)  which  would  be  allowable  if 
the  services  performed  by  the  individual 
had  constituted  emplosment. 

(3)  Execution  and  flling_  of  request. 
(i)  Except  where  the  alternative  proce¬ 
dure  set  forth  in  subdivision  (li)  of  this 
subparagraph  is  followed,  the  request  of 
an  individual  under  section  403(a)  of 
the  Social  Security  Amendments  of  1954, 
as  amended,  is  required  to  be  made  and 
filed  as  provided  in  this  subdivision.  The 
request  shall  be  made  in  writing,  be 
signed  and  dated  by  the  individual,  and 
include: 

(a)  The  name  and  address  of  the  or¬ 
ganization  for  which  the  services  were 
performed; 

(b)  The  name,  address,  and  social  se¬ 
curity  accoimt  number  of  the  individual; 

(c)  A  statement  that  the  individual 
has  not  obtained  refund  or  credit  (other 
than  a  refund  or  credit  which  would 
have  been  allowable  if  the  services  had 
constituted  employment)  from  the  dis¬ 
trict  director  of  any  part  of  the  em¬ 
ployee  tax  paid  with  respect  to  remimer- 
ation  received  by  him  from  the  organi¬ 
zation  for  services  performed  after  1950 
and  before  1957;  and 

(d)  A  request  that  all  remimeration 
received  by  him  from  the  organization 
for  such  seiwices  with  respect  to  which 
employee  and  employer  taxes  had  been 
paid  shall  be  deemed  to  constitute  re¬ 
muneration  for  employment  to  the  ex¬ 
tent  authorized  by  section  403(a)  of  the 
Social  Security  Amendments  of  1954,  as 
amended. 

The  request  of  an  individual  shall  be  ac¬ 
companied  by  a  statement  of  the  organi¬ 
zation  incorporating  the  substance  of 
each  of  the  five  conditions  listed  in  sub- 
paragraph  (1)  or  (2),  whichever  is  ap¬ 
propriate,  of  this  paragraph.  The  state¬ 
ment  of  the  organization  shall  show  also 
that  the  individual  performed  services 
for  the  organization  after  December  31, 
No.  120 - 3 


1950,  and  before  August  1, 1956;  that  the 
organizaticm  was  an  organization  de¬ 
scribed  in  section  501(c)(3)  which  was 
exempt  from  income  tax  imder  section 
SOI  (a)  or  was  exempt  from  income  tax 
under  section  101(6)  of  the  Internal 
Revenue  Code  of  1939,  and  the  district 
director  with  whmn  returns  on  Form  941 
were  filed.  The  organization’s  state¬ 
ment  shall  be  signed  by  the  president  or 
other  principal  officer  of  the  organization 
who  shall  certify  that  the  statement  is 
correct  to  the  best  of  his  knowledge  and 
belief.  If  the  statement  of  the  organi¬ 
zation  is  not  submitted  with  the  individ¬ 
ual’s  request,  the  individual  shall  include 
in  his  request  an  explanation  of  his  in¬ 
ability  to  submit  the  statement.  Other 
information  may  be  required,  but  should 
be  submitted  only  upon  receipt  of  a  spe¬ 
cific  request  therefor.  No  particular 
form  is  prescribed  for  the  request  of  the 
individual  or  the  statement  of  the  or¬ 
ganization  required  to  be  submitted  with 
the  request.  The  individual’s  request 
should  be  filed  with  the  district  director 
with  whom  the  organization  files  returns 
on  Form  941.  If  the  individual  is  de¬ 
ceased  or  mentally  incompetent  and  the 
request  is  made  by  the  legal  representa¬ 
tive  of  the  Individual  or  other  person  au¬ 
thorized  to  act  on  his  behalf,  the  request 
shall  be  accompanied  by  evidence  show¬ 
ing  such  person’s  authority  to  make  the 
request. 

(ii)  An  organization  which  has  or  had 
in  its  employ  individuals  with  respect  to 
whom  section  403(a)  of  the  Social  Secu¬ 
rity  Amendments  of  1954,  as  amended, 
is  applicable  may,  if  it  so  desires,  prepare 
a  form  or  forms  for  use  by  any  such  in¬ 
dividual  or  individuals  in  making  re¬ 
quests  under  such  section.  Any  such 
form  shall  provide  space  for  the  signa¬ 
ture  of  the  individual  or  individuals  and 
contain  such  information  as  required  to 
be  included  in  a  request  (see  subdivision 
(i)  of  this  subparagraph).  Any  such 
form  used  by  more  than  one  individual, 
and  any  such  form  used  by  one  individ¬ 
ual  which  is  signed  and  returned  to  the 
organization,  shall  be  submitted  by  the 
organization,  together  with  its  statement 
(as  required  in  subdivision  (i)  of  this 
subparagraph),  to  the  district  director 
with  whom  the  organization  files  its  re¬ 
turns  on  Form  941.  An  individual  is  not 
required  to  use  a  form  prepared  by  the 
organization  but  may,  at  his  election, 
file  his  request  in  accordance  with  the 
provisions  of  subdivision  (i)  of  this  sub- 
paragraph. 

(4)  Optional  tax  payments  hy  orga¬ 
nization.  An  organization  which  prior 
to  August  1, 1956,  reported  and  paid  em¬ 
ployee  and  employer  taxes  with  respect 
to  any  portion  of  the  remuneration  paid 
to  an  individual,  who  is  eligible  to  file 
a  request  imder  section  403(a)  of  the 
Social  Security  Amendments  of  1954,  as 
amended,  for  services  performed  by  him 
after  1950  and  before  1957,  may  report 
and  pay  such  taxes  before  September  14. 
1960,  with  respect  to  any  remaining  por¬ 
tion  of  such  remuneration  which  would 
have  constituted  wages  if  a  certificate 
had  been  in  effect  with  respect  tc  such 
services.  Such  taxes  may  be  reported 
as  an  adjustment  without  interest  in  the 


manner  prescribed  in  subpart  G  of  the 
regulations  in  this  part. 

(5)  Effect  of  request.  If  a  request  is 
made  and  filed  under  the  conditions 
stated  in  this  paragraph  with  respect  to 
one  or  more  Individuals,  remuneration 
for  services  performed  by  each  such  in¬ 
dividual  after  1950  and  before  1957,  with 
respect  to  which  the  employee  and  em¬ 
ployer  taxes  are  paid  on  or  before  the 
date  on  which  the  request  was  filed  with 
the  district  director,  will  be  deemed  to 
constitute  remuneration  for  employment 
to  the  extent  that  such  services  would 
have  constituted  employment  as  defined 
in  section  3121(b) ,  or  in  section  1426(b) 
of  the  Internal  Revenue  Code  of  1939,  if  a 
certificate  had  been  in  effect  with  respect 
to  such  services.  However,  the  provi¬ 
sions  of  section  3121(a)  and  §§31.3121 
(a)-l  to  31.3121(a)  (lO)-l,  inclusive,  of 
the  regulations  in  this  part  or  the  provi¬ 
sions  of  section  1426(a)  of  the  Internal 
Revenue  Code  of  1939  and  the  regula¬ 
tions  in  26  CFR  (1939)  408.226  and  408.- 
227  (Regulations  128),  as  the  case  may 
be,  are  applicable  in  determining  the  ex¬ 
tent  to  which  such  remuneration  for  em¬ 
ployment  constitutes  wages  for  purposes 
of  the  employee  and  employer  taxes. 

(c)  Individual  who  failed  to  sign  list  of 
concurring  employees — (1)  In  general. 
Pursuant  to  section  403(b)  of  the  Social 
Security  Amendments  of  1954,  as  amend¬ 
ed,  any  individual  who.  as  an  employee, 
performed  services  after  December  31, 
1950,  and  before  August  1.  1956,  for  an 
organization  which  filed  a  valid  certifi¬ 
cate  under  section  3121  (k) ,  or  under  sec¬ 
tion  1426(1)  of  the  Internal  Revenue  Code 
of  1939,  but  who  failed  to  sign  the  list 
of  employees  concurring  in  the  filing  of 
such  certificate,  may  request  on  or  before 
January  1,  1959,  that  the  remuneration 
received  by  him  for  such  services  be 
deemed  to  constitute  remuneration  for 
emplojonent,  if: 

(1)  Any  of  the  services  performed  by 
the  indl^dual  after  December  31,  1950, 
and  before  August  1,  1956,  would  have 
constituted  emplosnnent  if  the  signature 
of  such  individual  had  appeared  on  the 
list  of  employees  who  concurred  in  the 
filing  of  the  certificate ; 

(ii)  The  employee  and  employer  taxes 
were  paid  before  August  1,  1956,  with  re¬ 
spect  to  any  part  of  the  remuneration 
received  by  the  individual  from  the  or¬ 
ganization  for  such  services;  and 

(ili)  No  refund  (or  credit)  of  such 
taxes  has  been  obtained  either  by  the 
employee  or  the  employer,  exclusive  of 
any  refimd  (or  credit)  which  would  be 
allowable  if  the  services  performed  by 
the  individual  had  constituted  employ¬ 
ment. 

(2)  Execution  and  filing  of  request. 
(i)  Except  where  the  alternative  proce¬ 
dure  set  forth  in  subdivision  (ii)  of  this 
subparagraph  is  followed,  the  request  of 
an  individual  under  section  403(b)  of  the 
Social  Security  Amendments  of  1954,  as 
amended,  shall  be  made  and  filed  as  pro¬ 
vided  in  this  subdivision.  The  request 
shall  be  filed  on  or  before  January  1, 
1959,  be  made  in  writing,  be  signed  and 
dated  by  the  individual,  and  include: 

(a)  The  name  and  address  of  the  or¬ 
ganization  for  which  the  services  were 
performed; 
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(b)  Hie  name,  address,  and  social  se> 
curity  account  number  of  the  individual; 

(c)  A  statement  that  the  individual 
has  not  obtained  a  refund  or  credit 
(other  than  a  refund  or  credit  which 
would  be  allowable  if  the  services  had 
constituted  employment)  frcan  the  dis¬ 
trict  director  of  any  part  of  the  employee 
tax  paid  before  August  1,  1956,  with  re¬ 
spect  to  remtmeration  received  by  him 
from  the  organization; 

(d)  A  re<iue8t  that  all  remuneration 
received  by  the  individual  from  the  or¬ 
ganization  for  services  performed  after 
1950  and  before  August  1, 1956,  with  re¬ 
spect  to  which  employee  and  employer 
taxes  were  paid  before  August  1,  1956, 
shall  be  deemed  to  constitute  remu¬ 
neration  for  emplosrment  to  the  extent 
authorized  by  section  403(b)  of  the  So¬ 
cial  Security  Amendments  of  1954,  as 
amended:  and 

(e)  A  statement  that  the  individual 
understands  that,  upon  the  filing  of  such 
request  with  the  district  director,  (1) 
he  will  be  deemed  to  have  concurred  in 
the  certificate  which  was  previously  filed 
by  the  organization,  and  (2)  the  em¬ 
ployee  and  employer  taxes  will  be  a]n>li- 
cable  to  all  wages  received,  and  to  be 
received,  by  him  for  services  performed 
for  the  organization  on  or  after  the  ef¬ 
fective  date  of  such  certificate  to  the 
extent  that  such  taxes  would  have  been 
applicable  if  he  had  signed  the  list  on 
Form  SS-15a  submitted  with  the  cer¬ 
tificate. 

The  request  of  an  individual  shall  be 
accompanied  by  a  statement  of  the  or¬ 
ganization  Incorporating  the  substance 
of  each  of  the  three  conditions  listed  in 
subparagn4)h  (1)  of  this  paragraph. 
The  statement  of  the  organization  should 
also  show  that  the  individual  performed 
services  for  the  organization  after  De¬ 
cember  31,  1950,  and  before  August  1, 
1956;  that  the  organization  filed  a  valid 
certificate  under  section  3121  (k),  or  un¬ 
der  section  1426(1)  of  the  Internal  Reve¬ 
nue  Code  of  1939;  and  the  district  direc¬ 
tor  with  whom  returns  on  Form  941  are 
-filed.  Such  statement  shall  be  signed 
by  the  president  or  other  principal  ofB- 
cer  of  the  organization  who  shall  certify 
that  the  statement  is  correct  to  the  best 
of  his  knowledge  and  belief.  If  the  state¬ 
ment  of  the  organization  is  not  sub¬ 
mitted  with  the  individual’s  request,  the 
individued  shall  include  in  his  request 
an  explanation  of  his  inability  to  submit 
such  statement.  Other  information  may 
be  required,  but  should  be  submitted  only 
upon  receipt  of  a  specific  request  there¬ 
for.  No  particular  form  is  prescribed 
for  the  request  of  the  individual  or  the 
statement  of  the  organization  required 
to  be  submitted  with  the  request.  The 
individual’s  request  should  be  filed  with 
the  district  director  with  whom  the  or¬ 
ganization  files  returns  on  Form  941. 
If  the  individual  is  deceased  or  mentally 
incompetent  and  the  request  is  made  by 
the  legal  representative  of  the  individual 
or  other  person  authorized  to  act  on  his 
behalf,  the  request  shall  be  accompanied 
by  evidence  showing  such  person’s  au¬ 
thority  to  make  the  request. 

(ii)  An  organization  which  has  or  had 
in  its  employ  individuals  with  respect  to 


whom  section  403(b)  of  tiie  Social  Secu¬ 
rity  Amendments  of  1954,  as  amended, 
is  iqwlicable,  may,  if  it  so  desires,  pre¬ 
pare  a  form  or  forms  for  use  by  any  such 
individual  or  individuals  in  making  re¬ 
quests  under  such  section.  Any  such 
form  shall  provide  space  for  the  signa¬ 
ture  of  the  individual  or  individuals  and 
contain  such  information  as  is  required 
by  subdivision  (1)  of  this  subparagraph 
to  be  included  in  a  request.  Any  such 
form  used  by  more  than  one  individual, 
and  any  such  form  used  by  one  individual 
which  is  signed  and  returned  to  the  or¬ 
ganization.  shall  be  submitted  by  the 
organization,  together  with  its  statement 
(as  required  in  subdivision  (i)  of  this 
subparagraph),  to  the  district  director 
with  whom  the  organization  files  returns 
on  Form  941.  An  individual  is  not  re¬ 
quired  to  use  a  form  prepared  by  the 
organization  but  may,  at  his  election, 
file  his  request  in  accordance  with  the 
provisions  of  subdivision  (i)  of  this 
subparagnqjh. 

(3)  Effect  of  reqv>est.  An  individual 
who  makes  and  files  a  request  under  the 
conditions  stated  in  this  paragriq?h  with 
respect  to  services  performed  as  an  em¬ 
ployee  of  an  organization  described  in 
section  501(c)  (3)  which  was  exempt 
from  income  tax  tmder  section  501(a), 
or  which  was  exempt  from  incmne  tax 
under  section  101(6)  of  the  Internal 
Revenue  Code  of  1939,  will  be  deemed 
to  have  signed  the  list  accompanying  the 
certificate  filed  by  the  organization  un¬ 
der  section  3121  (k),  or  under  section 
1426(1)  of  the  Intenial  Revenue  Code  of 
1939.  Accordingly,  all  services  performed 
by  the  individual  for  the  organization 
on  and  after  the  effective  date  of  the  cer¬ 
tificate  will  constitute  ^plosrment  to 
the  same  extent  as  if  he  had,  in  fact, 
signed  the  list.  ’The  employee  tax  and 
employer  tax  are  applicable  with  respect 
to  any  remuneration  paid  to  the  em¬ 
ployee  by  the  organization  which  con¬ 
stitutes  wages.  If  less  than  the  correct 
amount  of  such  taxes  has  been  paid,  the 
additional  amount  due  should  be  re¬ 
ported  as  an  adjustment  without  inter¬ 
est  within  the  time  specified  in  subpart 
Q  of  the  regulations  in  this  part. 

Par.  45.  Immediately  after  §  31.3121 
(1)-1  the  following  sections  are  inserted: 

§  31.3121  (m)  Statutory  provisicms; 
definitions;  service  in  the  uniformed 
services. 

Sac.  8121.  Definitions.  •  •  • 

(m)  Service  in  the  uniformed  services. 
For  purposes  at  this  chapter — 

(1)  Inclusion  of  service.  The  term  "em- 
ploytoent*’  shall,  notwithstanding  the  pro¬ 
visions  of  subsection  (b)  of  this  section, 
include  service  performed  after  December 
1856  by  an  individual  as  a  member  of  a 
unif<»med  service  on  active  duty;  but  such 
term  shaU  not  include  any  such  service 
which  is  p^ramed  while  on  leave  without 
pay. 

(2)  Active  duty.  The  term  “active  duty” 
means  “active  duty”  as  described  in  section 
102  at  the  Servicemen’s  and  Veterans’  Sur¬ 
vivor  Benefits  Act,  exc^t  that  it  shall  also 
include  "active  duty  tor  training”  as  de¬ 
scribed  in  such  section. 

(3)  Inactive  duty  training.  The  term  “in¬ 
active  duty  training”  means  “inactive  duty 
training”  as  described  in  such  section  102. 


[See.  8121(m)  as  added  by  see.  411(a),  Serv- 
ie«uen*8  mmI  Veterans’  Survlv<w  Benefits  Act 
(70  Btat.  878)  ] 

§  31.3121  (ni)  Statutory  movisions;  def. 
initi<ms;  member  of  a  unifmrmed 
service. 

8x0.8121.  Definitions.  •  •  * 

(n)  Member  of  a  uniformed  service.  For 
purposes  of  this  chapter,  the  term  “member 
of  a  uniformed  service”  means  any  person 
appointed,  enlisted,  or  inducted  in  a  com¬ 
ponent  of  the  Army,  Navy,  Air  Force.  Marine 
Corps,  or  Coast  Guard  (including  a  reserve 
component  of  a  uniformed  service  as  defined 
in  section  102(8)  at  the  Servicemen’s  and 
Veterans’  Survivor  Benefits  Act),  or  in  one 
of  those  services  without  specification  of 
component,  or  as  a  commissioned  officer  of 
the  Coast  and  Geodetic  Survey  or  the  Beg- 
ular  or  Reserve  Corps  of  the  Public  Health 
Service,  and  any  person  serving  in  the  Army 
or  Air  Force  under  call  or  conscription.  The 
term  includes— 

(1)  A  retired  member  of  any  of  those 
services; 

(2)  A  member  of  the  Fleet  Reserve  or 
neet  Marine  Come  Reserve: 

(8)  A  cadet  at  the  United  States  Military 
Academy,  a  midshipman  at  the  United  States 
Naval  Academy,  and  a  cadet  at  the  United 
States  Coast  Guard  Academy  or  United 
States  Air  Force  Academy; 

(4)  A  member  of  the  Reserve  Officers’ 
Training  Corps,  the  Naval  Reserve  Officers’ 
’Training  Corps,  or  the  Air  Force  Reserve 
Officers’  Training  Corps,  when  ordered  to 
annual  training  duty  for  foiirteen  days  or 
more,  and  while  performing  authorized 
travel  to  and  from  that  duty;  and 

(6)  Any  person  while  en  route  to  or  from, 
or  at,  a  place  for  final  acceptance  or  for 
entry  upon  active  duty  in  the  military  or 
naval  service — 

(A)  Who  has  been  provisionally  accepted 
for  such  duty;  or 

(B)  Who.  under  the  Universal  Military 
Training  and  Service  Act.  has  been  selected 
for  active  military  or  naval  service; 

and  has  been  ordered  or  directed  to  proceed 
to  such  place. 

The  term  does  not  include  a  temporary  mem¬ 
ber  of  the  Coast  Gtiard  Reserve. 

[Sec.  8121(n)  as  added  by  sec.  411(a),  Serv¬ 
icemen’s  and  Veterans’  Survivor  Benefits  Act 
(70  Stat.  878)  ] 

§  31.3121  (o)  Statutory  provisions;  def¬ 
initions;  crew  leader. 

Ssc.  8121.  Definitions.  •  •  • 

(o)  Crete  leader.  For  purposes  of  this 
chapter,  the  term  “crew  leader”  means  an 
individual  who  furnishes  individuals  to  per¬ 
form  agricultural  labor  for  another  person, 
if  such  individual  pays  (either  on  his  own 
behalf  ox  on  behalf  of  such  person)  the  in¬ 
dividuals  so  furnished  by  him  for  the  agri- 
cxUtural  labor  performed  by  them  and  if  such 
individual  has  not  entered  into  a  written 
agreement  with  such  person  whereby  such 
individual  has  been  designated  as  an  em¬ 
ployee  of  such  person;  and  such  individuals 
furnished  by  the  crew  leader  to  perfmm  agri¬ 
cultural  labor  for  another  person  shall  be 
deemed  to  be  the  employees  of  such  crew 
leader.  For  purposes  of  this  chapter  and 
chapter  2.  a  crew  leader  shall,  with  respect 
to  service  performed  in  furnishing  individ¬ 
uals  to  •pertarm  agricultmal  labor  for  another 
person  and  service  performed  as  a  member 
cd  the  crew,  be  deemed  not  to  be  an  employee 
of  such  other  person. 

[Sec.  8121(o)  as  added  by  sec.  201(h)(2), 
Social  Secxirity  Amendments  1856  (70  Stat. 
841)1 

§  31.3121  (o)-l  Crew  leader. 

The  term  “crew  leader’’  means  an  indi¬ 
vidual  who  furnishes  individuals  to  per- 
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form  agricultural  labor  for  another  per¬ 
son,  if  such  individual  pasrs  (either  on 
his  own  behalf  or  on  behalf  of  such  per« 
son)  the  individuals  so  furnished  by  him 
for  the  agricultural  labor  performed  by 
them  and  if  such  individual  has  not  en¬ 
tered  into  a  written  agreement  with  such 
person  whereby  such  Individual  has  been 
designated  as  an  employee  of  such  per¬ 
son.  For  purposes  of  this  chapter  a 
crew  leader  is  deemed  to  be  the  employer 
of  the  individuals  furnished  by  him  to 
perform  agricultural  labor,  after  1956, 
for  another  person,  and  the  crew  leader 
is  deemed  not  to  be  an  employee  of  such 
other  person  with  respect  to  the  perform¬ 
ance  of  services  by  him  after  1956  in 
furnishing  such  individuals  or  as  a  mem¬ 
ber  of  the  crew.  An  individual  is  not  a 
crew  leader  within  the  meaning  of  sec¬ 
tion  3121(0)  and  of  this  section  if  he 
does  not  pay  the  agricultiiral  workers 
furnished  by  him  to  perform  agricultural 
labor  lor  another  person,  or  if  there  is 
an  agreement  between  such  individual 
and  the  person  for  whom  the  agricultural 
labor  is  performed  whereby  such  indi¬ 
vidual  is  designated  as  an  employee  of 
such  person.  Whether  or  not  such  in¬ 
dividual  is  an  employee  will  be  deter¬ 
mined  under  the  usual  common-law  rules 
(see  paragraph  (c)  of  §  31.3121  (d)-l). 

§  31.3121(p)  Statutory  provisions;  def¬ 
initions;  Peace  Corps  volunteer  serv¬ 
ice. 

Sac.  3121.  Definitions.  •  •  • 

(p)  Peace  Corps  volunteer  service.  For 
purposes  of  this  chapter,  the  term  “employ¬ 
ment”  shall,  notwithstanding  the  provisions 
of  subsection  (b)  of  this  section.  Include 
service  performed  by  an  Individual  as  a 
volimteer  or  volunteer  leader  within  the 
meaning  of  the  Peace  Corps  Act. 

[Sec.  3121(p)  as  added  by  sec.  202(a)(2), 
Peace  Corps  Act  (75  Stat.  626)] 

Par.  46.  Section  31.3122  is  amended  to 
read  as  follows: 

§  31.3122  Statutory  provisions;  Federal 
service. 

Sec.  3122.  Federal  service.  In  the  case  ct 
the  taxes  Imposed  by  this  chapter  with  re¬ 
spect  to  service  performed  In  the  employ  oi 
the  United  States  or  In  the  employ  of  any 
Instrumentality  which  Is  wholly  owned  by 
the  United  States,  Including  service,  per¬ 
formed  as  a  member  of  a  xmlformed  serv¬ 
ice,  to  which  the  provisions  of  section  3121 
(m)  (1)  are  applicable,  and  Including  service, 
performed  as  a  volunteer  or  volunteer  leader 
within  the  mecmlng  of  the  Peace  Corps  Act, 
to  which  the  provisions  of  section  3121  (p) 
are  {4>pllcable,  the  determination  whether  an 
Individual  has  performed  service  which  con¬ 
stitutes  employment  as  defined  In  section 
8121(b),  the  determination  of  the  amount  of 
remuneration  for  such  service  which  con¬ 
stitutes  wages  as  defined  In  section  3121(a), 
and  the  return  and  payment  of  the  taxes 
imposed  by  this  chapter,  shaU  be  made  by  the 
head  of  the  Federal  agency  or  Instrumentality 
having  the  control  of  such  service,  or  by 
such  agents  as  such  head  may  designate. 
The  person  making  such  retmn  may,  for  con¬ 
venience  of  administration,  make  payments 
of  the  tax  Imposed  under  section  3111  with 
respect  to  such  service  without  regard  to  the 
14.800  limitation  In  section  3121(a)  (1) ,  and 
he  shall  not  be  required  to  obtain  a  refund 
of  the  tax  paid  under  section  3111  on  that 
part  of  the  remtmeratlon  not  Included  In 
wages  by  reason  of  section  8121(a)  ( 1 ) .  Pay¬ 
ments  of  the  tax  Imposed  under  section  3111 


vrlth  respect  to  service,  pmlormed  by  an  In¬ 
dividual  as  a  member  of  a  uniformed  service, 
to  which  the  provisions  of  section  3121  (m) 
(1)  are  applicable,  shall  be  made  from  ap¬ 
propriations  available  for  the  pay  of  mem¬ 
bers  of  such  tinlformed  service.  The  pro¬ 
visions  of  this  section  shall  be  applicable  In 
the  case  of  service  performed  by  a  civilian 
employee,  not  compensated  from  funds  ap¬ 
propriated  by  the  Congress,  in  the  Army 
and  Air  Force  Exchange  Service,  Army  and 
Air  Force  Motion  Picture  Service,  Navy  Ex¬ 
changes,  Marine  Corps  Exchanges,  or  other 
activities,  conducted  by  an  Instnunentality 
of  the  United  States  subject  to  the  Jxudsdic- 
tlon  of  the  Secretary  of  Defense,  at  Installa¬ 
tions  of  the  Department  of  Defense  for  the 
comfort,  pleasure,  contentment,  and  mental 
and  physical  Improvement  of  personnel  of 
such  Department;  and  for  purposes  of  this 
section  the  Secretary  of  Defense  shall  be 
deemed  to  be  the  head  of  such  Instrumental¬ 
ity..  The  provisions  of  this  section  shall  be 
applicable  sdso  In  the  case  of  service  per¬ 
formed  by  a  civilian  employee,  not  compen¬ 
sated  from  funds  appropriated  by  the  Con¬ 
gress,  In  the  Coast  Guard  Exchanges  or  other 
activities,  conducted  by  an  instrumentality 
of  the  United  States  subject  to  the  Jurisdic¬ 
tion  of  the  Secretary,  at  Installations  of  the 
Coast  Guard  for  the  comfort,  pleasure,  con¬ 
tentment.  and  mental  and  physical  improve¬ 
ment  of  personnel  of  the  Coast  Guard;  and 
for  pxirposes  of  this  section  the  Secretary 
shall  be  deemed  to  be  the  head  of  such  In¬ 
strumentality. 

[Sec.  3122  as  amended  by  secs.  202(c)  and 
203(a),  Social  Security  Amendments  1954; 
sec.  411(b),  Servicemen’s  and  Veterans*  Sur¬ 
vivor  Benefits  Act  (70  Stat.  879) ;  sec.  402(c) . 
Social  Secmity  Amendments  1958;  sec.  70, 
Technical  Amendments  Act  1958  (72  Stat. 
1660);  sec.  202(a)(3),  Peace  Corps  Act  (75 
Stat.  626)  ] 

Par.  47.  Section  31.3125  is  redesignated 
as  §  31.3126  and  as  so  redesignated  reads 
as  follows: 

§  31.3126  Statutory  provisions;  short 
title. 

Sec.  3126.  Short  title.  This  chapter  may 
be  cited  as  the  “Federal  Insxirance  Contribu¬ 
tions  Act.” 

[Sec.  3126  as  redesignated  by  sec.  103(q)  (1), 
Social  Security  Amendments  1960] 

Par.  48.  Immediately  after  S  31.3124 
the  following  section  is  inserted : 

§  31.3125  Statutory  provisions;  returns 
in  the  case  of  governmental  em¬ 
ployees  in  Guam  and  American 
Samoa. 

Sec.  3125.  Returns  in  the  case  of  govern¬ 
mental  employees  in  Guam  and  American 
Samoa — (a)  Guam.  The  retmn  and  pay¬ 
ment  of  the  taxes  Imposed  by  this  chapter 
on  the  income  of  Individuals  who  are  officers 
or  employees  of  the  Government  of  Guam 
or  any  political  subdivision  thereof  or  of  any 
Instrumentality  of  any  one  or  more  of  the 
foregoing  which  Is  wholly  owned  thereby, 
and  those  Imposed  on  such  Government  or 
political  subdivision  or  Instnunentality  with 
respect  to  having  such  Individuals  in  Its 
employ,  may  be  made  by  the  Governor  of 
Guam  or  by  such  agents  as  he  may  designate. 
The  person  making  such  return  may.  for 
convenience  of  administration,  make  pay¬ 
ments  of  the  tax  Imposed  tmder  section  3111 
yfith  respect  to  the  service  of  such  Individ¬ 
uals  without  regard  to  the  $4,800  limitation 
In  section  3121(a)  (1) . 

(b)  American  Samoa.  The  return  and 
payment  of  the  taxes  Imposed  by  this  chap¬ 
ter  on  the  Income  of  Individuals  who  are 
officers  or  employees  of  the  Government  of 
American  Samoa  or  any  political  subdivision 


thereof  or  of  any  Inertrumentallty  of  any  one 
or  more  of  the  foregoing  which  Is  wholly 
owned  thereby,  and  those  Imposed  on  such 
Government  or  political  subdivision  or  In¬ 
strumentality  with  respect  to  having  such 
Individuals  in  its  employ,  may  be  made  by 
the  Governor  of  American  Samoa  or  by  such 
agents  as  he  may  designate.  The  person 
making  such  return  noay.  for  convenience  of 
administration,  make  payments  of  the  tax 
Imposed  imd«:  section  3111  with  respect  to 
the  service  of  such  Individuals  without  re¬ 
gard  to  the  $4,800  limitation  In  section 
3121(a)(1). 

[Sec.  3125  as  added  by  sec.  103(q)  (1),  Social 
Security  Amendments  1960] 

(Sec.  7805  of  the  Internal  Revenue  CTode  of 
1954,  68A  Stat.  917;  26  UB.O.  7805) 

[F.R.  Doc.  64r-6601;  Filed.  July  1,  1964; 
8:48  a.m.] 


Title  9— ANIMALS  AND 
ANIMAL  PRODUCTS 

Chapter  I — ^Agricultural  Research 
Service,  Department  of  Agriculture 

PART  131— HANDLING  OF  ANTI- 
HOG-CHOLERA  SERUM  AND  HOG- 
CHOLERA  VIRUS 

Determination  Relative  to  Budget  of 
Expenses  and  Fixing  Rates  of 
Assessment  for  1964 

On  May  23,  1964,  a  notice  of  proposed 
rule  making  was  published  in  the  Federal 
Register  (29  FJl.  6805)  regarding  the 
budget  of  expenses  and  the  fixing  of  the 
rates  of  assessment  for  the  calendar  year 
1964,  imder  the  marketing  agreement 
and  the  marketing  order  (9  C^FR  131.1 
et  seq.) ,  regulating  the  handling  of  anti- 
hog-cholera  serum  and  hog-cholera 
virus.  This  regulatory  program  is  ef¬ 
fective  pursuant  to  Public  Law  No.  320, 
74th  Congress,  approved  August  24,  1935 
(7  VJ3.C.  851  et  seq.) . 

The  notice  provided  a  period  of  30  days 
for  interested  parties  to  file  data,  views 
or  arguments  with  the  Hearing  Clerk. 
After  consideration  of  all  relevant  mat¬ 
ters,  including  the  proposals  set  forth 
in  the  aforesaid  notice,  it  is  hereby  found 
and  determined  ttiat: 

a.  Section  131.164  is  added  to  read  as 
follows: 

§  131.164  Budget  of  expenses  and  rates 
of  assessment  fw  the  calendar  year 
1964. 

(a)  Budget  of  expenses.  The  ex¬ 
penses  which  will  necessarily  be  incurred 
by  the  Control  Agency,  established  pur¬ 
suant  to  the  provisions  of  the  marketing 
agreement  and  of  the  marketing  order 
(§§131.1  to  131.113),  for  the  mainte¬ 
nance  and  functidni^  of  said  Ag^cy 
during  the  calendar  year  1964,  will 
amoimt  to  $49,665.00  under  the  recom- 
mendatioh  of  the  Control  Agency,  from 
which  shall  be  deducted  the  unexpended 
balance  of  $8,903.33  on  hand  with  said 
Control  Agency  on  January  1, 1964,  from 
assessments  collected  during  the  cal¬ 
endar  year  1963,  leaving  a  balance  of 
$40,761.67  to  be  collected  during  the  cal¬ 
endar  year  1964. 
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(b)  Rates  of  assessment.  Of  the 
Amount  of  $40,761.87  to  be  collected  dur¬ 
ing  the  calendar  year  1964,  the  sum  of 
$32,936.48  shall  be  assessed  against  han¬ 
dlers  who  are  manufacturers,  and  $7.- 
826.34  shall  be  assessed  against  han¬ 
dlers  who  are  wholesalers.  The  pro  rata 
share  of  the  expenses  of  the  Control 
Agency  to  be  paid  for  the  calendar  year 
1964  by  each  handler  who  is  a  manufac¬ 
turer  shidl  be  $17.66  for  each  ten  thou¬ 
sand  dollars  or  fraction  thereof  of  serum 
and  virus  sold  by  such  handler  during 
the  calendar  year  1963  and  the  pro  rata 
share  of  such  expenses  to  be  paid  for  the 
calendar  year  1964  by  each  handler  who 
is  a  wholesaler  shall  be  $26.00  for  the 
first  ten  thousand  dollars  or  fraction 
thereof  and  $8.13  for  each  additional  ten 
thousand  dollars  or  fraction  thereof  of 
serum  and  virus  sold  by  such  handler. 
Such  assessments  shall  be  paid  by  each 
respective  handler  in  accordance  with 
the  applicable  provisions  of  the  market¬ 
ing  agreement  and  order  (§8  131.1  to 
131.113). 

(c)  Terms.  As  used  in  this  section, 
the  terms  “handler”,  “manufacturer”,, 
“wholesaler”,  “virus”,  and  “smim”  shall 
have  the  same  meaning  as  is  given  to 
each  such  term  in  said  marketing  agree¬ 
ment  and  marketing  order  (§8  131.1  to 
131.113). 

Findings  reiatioe  to  effectioe  date.  It 
is  hereby  fiurther  found  that  (1)  the 
fiscal  year  of  the  Control  Agency  estab¬ 
lished  pursuant  to  the  provisions  of  the 
mari^eting  agre^ent  and  the  marketing 
order  correqx>nds  to  the  calendar  year, 
and  the  current  calendar  yeex  1964  is 
alrea^  well  advanced;  (2)  the  expenses 
of  (^Derating  this  regulatory  program 
since  January  1,  1964,  have  been  paid 
with  funds  r^resenting  assessments  col¬ 
lected  in  excess  of  expenses  incurred 
during  the  calendar  year  1963  and  pre¬ 
payments  of  a  portion  al  their  1964  as¬ 
sessments  by  manufacturer  and  whole¬ 
saler  handlers;  (3)  nearly  all  such  funds 
have  now  been  expended;  (4)  in  order 
for  the  administrative  assessments  to  be 
collected,  it  is  essential  that  the  specifi- 
oation  of  the  assessment  rates  be  ^ective 
Immediately  so  as  to  enable  the  Control 
Agency  to  perform  its  respective  duties 
and  functions  under  the  aforesaid  mar¬ 
keting  agreonent  and  marketing  order; 
and  (6)  no  preparation  with  respect  to 
this  determination  is  required  of  persons 
regulated  which  cannot  be  cmnpleted 
prior  to  the  effective  date  hereof. 
Wherefore,  it  is  hereby  determined  that 
good  cause  exists  for  making  this  deter¬ 
mination  effective  uprni  its  publication 
in  the  Fkdxral  Register. 

(Sec.  60,  48  Stat.  783;  7  UA-C.  865) 

D(me  at  Washington,  D.C.,  this  29th 
day  of  June  1964,  to  become  effective 
upon  publicaUcMi  in  the  Federal 
Register. 

M.  R.  Clarkson, 
AcUng  Administrator, 
Agricultural  Re^arch  Service. 

{Fit.  Dos.  64-6603;  FUed,  July  1,  1964; 

8:48  am.] 


Title  14-AERONAIITICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Agenqf 

[Airspace  Docket  No.  64-OK-gS) 

PART  73— SPECiAL  USE  AiRSPACE 
[NEW] 

Alteration  of  Restricted  Area 

The  purpose  of  this  amoidmait  to 
8  73.46  of  the  Federal  Aviation  Regula¬ 
tions  is  to  change  the  controlling  agoicy 
of  the  Fort  Leonard  Wood,  Mo.,  Re¬ 
stricted  Area  R-4601A  and  R-4601B 
frmn  the  “Federal  Aviation  Agency,  St. 
Louis,  ARTC  Center”  to  the  “Federal 
Avlaticxi  Agency,  Kansas  City  ARTC 
Center.” 

The  Fort  Leonard  Wood  restricted 
areas  lie  within  the  control  area  re¬ 
cently  transferred .  frmn  the  St.  Louis 
ARTC  Center  to  the  Kansas  City  ARTC 
Caiter  in  an  adjustment  by  the  Federal 
Aviation  Agency  designed  for  more  effi¬ 
cient  use  of  the  nation's  alng>ace. 
Therefore,  action  is  taken  herein  to 
amoid  the  controlling  agency^  of  these 
restricted  areas. 

Since  this  amendment  imposes  no  ad¬ 
ditional  burden  on  the  public,  notice  and 
public  procedure  hereon  are  unnecessary. 

In  consideration  of  the  foregoing. 
8  73.46  (29  FH.  3001,  6680),  is  am^ded 
as  follows:  In  R-4601A  Fort  Leonard 
Wood,  Mo.,  and  R-4601B  Fort  Leonard 
Wood.  Mo.,  “C(Hitrolling  Agency.  Fed¬ 
eral  Aviation  Agency.  St.  Louis  ARTC 
Center.”  is  deleted  and  “Controlling 
Agency.  Federal  Aviation  Agency,  Kan- 
sis  City  ARTC  Center.”  is  substituted 
therefor. 

(Sec.  307(a).  72  Stat.  740;  40  UA.C.  1348) 

This  amendment  shall  become  effective 
0001  eA.t.,  July  1,  1964. 

Issued  in  Washington.  D.C.,  on  June 
29, 1964. 

Clotord  P.  Bxtrton, 
Acting  Director,  Air  Traffic  Service. 

[FK.  Doc.  64-6620;  FUed.  July  1,  1064; 
8:60  am.] 


Title  16-COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

[Docket  C-764] 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Conde  Nast  Publications,  Inc. 

Subpart — ^Advertising  falsely  or  mis¬ 
leadingly:  8  13.16  Business  status,  advan¬ 
tages,  or  connections:  13.16-26  Con¬ 
cealed  subsidiary,  fictitious  collection 
agency,  etc.  Subpart — ^Using  mislead¬ 
ing  name — ^Vendor:  8  13.2366  Concealed 
subsidiary,  fictitious  collection  agency, 
etc. 


(See.  6.  88  Stot.  731;  16  UA.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  718,  as  amended;  15 
UA.C.  46)  [Cease  and  desist  order.  The 
Conde  Nast  PubUcatlons  Inc.,  New  York, 
N.Y..  Docket  C-754.  June  11,  1864] 

Consent  order  requiring  a  New  York 
City  distributor  of  “Glamour”,  “House 
and  Garden”  magazines  to  the  public  to 
cease  representing  falsely  to  purport¬ 
edly  delinquent  customers  on  letter¬ 
heads  of  the  fictitious  name  “The  Mail 
Order  (Credit  Reporting  Association, 
Inc.”,  that  delinquent  accounts  had  been 
turned  over  to  an  independent  collection 
agency  of  that  name  with  instructions 
to  take  legal  action  and  that  the  cus- 
tCHner’s  credit  rating  would  be  adversely 
affected  if  painnent  was  not  made. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  report  of 
cmnpliance  therewith,  is  as  follows: 

It  is  ordered.  That  The  Conde  Nast 
Publications  Inc.,  a  corporation,  and  its 
officers,  agents,  representatives  and  em¬ 
ployees.  directly  or  throucdi  any  corpo¬ 
rate  or  other  device,  in  connection  with 
the  offering  for  sale,  sale  or  distribution 
of  magazines  or  other  merchandise  in 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  repre¬ 
senting  directly  or  by  implication  that: 

1.  “The  Mail  Order  Credit  Reporting 
Association,  Inc.”,  any  fictitious  name,  or 
any  trade  name  over  which  respondent 
exercises  any  direction  or  control,  is  an 
indepedent,  bona  fide  collection  or  credit 
reporting  agency; 

2.  Delinquent  accounts  have  been  or 
will  be  turned  over  to  “The  Mail  Order 
Credit  R^;>orting  Association.  Inc.”  with 
instructions  to  institute  suit  or  take  other 
legal  action  to  collect  amounts  purport¬ 
edly  due;  or  that  any  accounts  have  been 
or  will  be  turned  over  to  any  organiza¬ 
tion,  attorney,  firm  of  attorneys,  or  per¬ 
son  with  instructions  to  institute  suit  or 
other  legal  action  unless  respondent  es¬ 
tablishes  that  such  is  the  fact; 

3.  Delinquent  accoimte  have  been  or 
will  be  turned  over  to  “The  Mail  Order 
Credit  Reporting  Association,  Inc.”  for 
collection  or  any  other  purpose; 

4.  A  customer’s  name  has  been  turned 
over  to  a  bona  fide  credit  reporting 
agency  or  that  a  customer’s  general  or 
public  credit  rating  will  be  adversely  af¬ 
fected  unless  respondent  establishes  that 
where  pasnnent  is  not  received,  the  in¬ 
formation  of  said  delinquency  is  referred 
to  a  bona  fide  credit  reporting  agency; 

6.  Delinquent  accounts  have  been 
turned  over  to  a  bona  fide,  separate  col¬ 
lection  agency  for  collection  or  any  other 
purpose  unless  respondent  in  fact  has 
turned  such  accounts  over  to  such 
agencies. 

6.  Letters,  notices  or  other  communi¬ 
cations  in  connection  with  the  collection 
of  respondent’s  accounts  which  have  been 
prepared  or  originated  by  respondent, 
have  been  prepared  or  originated  by  any 
other  person,  firm  or  agency; 

Provided,  however.  That  the  words 
“agents”  and  “representatives”  as  used 
herein  in  the  preamble  to  the  numbered 
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provisions  of  the  order  shall  not  be 
deemed  to  include  a  bona  fide  and  in¬ 
dependent  collection  agency  or  attorney. 

It  is  further  ordered.  That  the  respond¬ 
ent  herein  shall,  within  sixty  (60)  days 
after  service  upon  it  of  this  order,  file 
with  the  Commission  a  report  in  writing 
setting  fortii  in  detail  the  manner  and 
form  in  which  it  has  complied  with  Uiis 
order. 

Issued:  June  11, 1964. 

By  the  Commission. 

[seal]  Joseph  W.  Shea, 

Secretary. 

[FJt.  Doc.  64-6582:  Filed.  July  1.  1964; 
8:45  ajn.] 


[Docket  C-7531 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Grolier  Enterprises,  Inc. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly;  §  13.15  Business  status,  ad~ 
vantages,  or  connections:  13.15-25  Con¬ 
cealed  subsidiary,  fictitious  collection 
agency,  etc.  Subpart — Using  mislead¬ 
ing  name — ^Vendor:  9  13.2365  Concealed 
subsidiary,  fictitious  collection  agency, 
etc. 

(Sec.  6,  38  Stat.  721;  15  UA.C.  46.  Interpret 
or  apply  sec.  6.  88  Stat.  710,  as  amended;  15 
UJS.C.  45)  [(Tease  and  desist  ord«r,  Gr^er 
Enterprises.  Inc.,  New  York,  N.Y.,  Docket 
C-753.  June  11. 1964] 

Consent  order  requiring  a  New  York 
City  distributor  of  books  and  other  pub¬ 
lications  to  cease  representing  fals^  to 
purportedly  delinquent  customers  that 
delinquent  accounts  wotdd  be  transferred 
to  an  attorney  for  collection  and  through 
use  on  letterheads  of  the  fictitious  name 
“The  Mall  Order  Chredlt  Reporting  Asso¬ 
ciation,  Inc.",  that  an  account  was  in  the 
hands  of  an  Independent  agency  of  that 
name  for  collection,  and  that,  if  payment 
was  not  made,  the  customer's  credit 
rating  would  suffer. 

The  order  to  cea^  and  desist,  in¬ 
cluding  further  order  requiring  r^rort  of 
compliance  therewith.  Is  as  follows : 

It  is  ordered.  That  respondent,  Grolier 
Enterprises  Inc.,  a  corporation  and  its 
officers,  agents,  representatives  and  em¬ 
ployees.  successors  or  assigns,  directly  or 
through  any  corporate  or  other  device, 
in  connection  with  the  offering  for  sale, 
sale  or  distribution  of  books,  publications 
or  other  merchandise,  in  commerce,  as 
“commerce"  is  defined  in  the  Federal 
Trade  Cmnmission  Act,  do  forthwith 
cease  and  desist  from  representing,  di¬ 
rectly  or  by  implication  that : 

1.  Delinquent  accoimts  will  be  turned 
over  to  an  attorney  to  institute  suit 
or  other  legal  action  where  payment  is 
not  made,  unless  respondent  establishes 
that  such  is  the  fact; 

2.  (a)  Delinquent  accounts  will  be 
turned  over  to  a  bona  fide,  separate  col¬ 
lection  agency  for  collection  unless  re¬ 
spondent  establishes  that  a  prior  deter- 
loination  had  been  made  in  good  faith 
to  make  such  referral; 

(b)  Delinquent  accounts  have  been 
turned  over  to  a  bona  fide,  separate  col¬ 


lection  agency  for  collection  unless  re¬ 
spondent  establishes  that  such  is  the 
fact; 

3.  Delinquent  accounts  have  been 
turned  over  to  “The  Mail  Order  Credit 
Reporting  Association,  inc.”  for  collec¬ 
tion  or  any  other  purpose; 

4.  “The  Mail  Order  Credit  Reporting 
Association,  Inc.”,  any  other  fictitious 
name,  or  any  trade  name  owned  in  whole 
or  in  part  by  respondent  or  over  which 
respondent  exercises  any  direction  or 
contnfi,  is  an  Independent  bona  fide 
collection  or  credit  reporting  agency; 

5.  A  customer’s  name  will  be  or  has 
been  turned  over  to  a  bona  fide  credit 
reporting  agency  or  that  a  customer’s 
general  or  public  credit  rating  will  be 
adversely  affected,  unless  respondent 
establishes  that  where  pajrment  is  not 
received,  the  information  of  said  delin¬ 
quency  is  referred  to  a  separate,  bona 
fide  credit  r^rting  agency; 

6.  Letters,  notices  or  other  commimi- 
cations  which  have  been  prepared  or 
originated  by  respondent  have  been  pre¬ 
pared  or  originated  by  any  other  person, 
firm  or  corporaticui. 

It  is  further  ordered.  That  the  re¬ 
spondent  herein  shall,  within  sixty  (60) 
days  after  service  upon  it  of  this  order, 
file  with  the  Commission  a  repcurt  in 
writing  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  it  has  complied 
witii  this  order. 

Issued:  June  11, 1964. 

By  the  Commission.  ^ 

[SEAL]  Joseph  W.  Shea, 

Secretary. 

[Fit.  Doc.  64-6588;  Filed,  July  1,  1964; 

8:45  am.] 


[Docket  C-752] 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Pocket  Books,  Inc. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  9  13.15  Business  status,  ad- 
vantages,  or  connections:  13.15-25  Con¬ 
cealed  subsidiary,  fictitious  (x>llection 
agency,  etc.  Subpart — Using  misleading 
name— Vendor:  9  13.2365  Concealed  sub¬ 
sidiary,  fictitious  eduction  agency,  etc. 

(Sec.  6,  38  stat.  721;  15  X7A.C.  46.  Interpret 
or  apply  sec.  5,  88  Stat.  719,  as  amended:  15 
n.S.C.  45)  [Cease  and  desist  order.  Pocket 
Books,  Inc.,  New  York,  N.Y.,  Docket  0-752, 
June  11, 1964] 

Consent  order  requiring  a  New  York 
(Tity  distributor  of  books  and  other  pub¬ 
lications,  phonograph  records,  etc.,  to 
cease  representing  falsely  to  purportedly 
delinquent  purchasers  of  its  “Golden 
Records"  and  “Goldmi  Record  Library" 
that  a  delinquent  customer’s  name  was 
transmitted  to  a  bona  fide  credit  report¬ 
ing  agency  suid  that  if  payment  was  not 
made  his  genend  credit  rating  would  be 
adversely  affected,  and,  through  use  on 
letter  heads  of  the  fictitious  name  “The 
Mail  Order  Credit  Reporting  Associa¬ 
tion.  Inc.",  that  the  delinquent  account 
had  been  turned  over  to  an  independent 
agency  of  that  name  for  collection. 


The  order  to  cease  and  desist,  including 
further  order  requiring  report  of  com¬ 
pliance  therewith,  is  as  follows: 

It  is  ordered.  That  respondent  Pocket 
Books,  Inc.,  a  corporation,  and  its  officers, 
and  re^xmdent’s  agents,  representatives 
and  employees,  directly  or  through  any 
(K>rporate  or  other  device,  in  connection 
with  the  offering  for  sale,  sale  or  dis¬ 
tribution  of  books,  publications,  phemo- 
graph  re<^ords  or  other  merchandise,  in 
commerce,  as  “commerce"  is  defined  in 
the  Fedei^  Trade  Commission  Act,  do 
forthwith  (;ease  and  desist  from  repre¬ 
senting  directly  or  by  implication  Jthat: 

1.  A  customer’s  name  will  be  turned 
over  to  a  bona  fide  credit  reporting 
agency  or  that  a  customer’s  general  or 
public  credit  rating  will  be  adversely 
affected  unless  respondent  establishes 
that  where  pa3rment  is  not  received,  the 
information  of  said  delinquency  is  re¬ 
ferred  to  a  separate,  bona  fide  credit  re¬ 
porting  ag^cy; 

2.  Delinqu^t  accounts  will  be  or  have 
been  turned  over  to  a  bema  fide,  separate 
<x>llection  agency  unless  respondent  in 
fact  turns  such  acxK>unts  over  to  such 
agencies; 

3.  Delinquent  accounts  have  been  or 
will  be  turned  over  to  “The  Mail  Order 
Credit  Reporting  Association,  Inc.”  for 
cx>llec;tion  or  any  other  purpose; 

4.  “The  Mall  (Drder  CJredit  Reporting 
Association,  Inc."  any  other  fictitious 
name,  or  smy  trade  name  owned  in  whole 
or  in  peurt  by  rei^xmdent  or  over  which 
respondent  exercises  direertion  or  con¬ 
trol,  is  an  independent,  bona  fide  collec¬ 
tion  or  curedit  reporting  agency; 

5.  a.  Delinquent  accounts  have  been  or 
will  be  turned  ovot  to  “The  Mail  Order 
Credit  Reporting  Association.  Inc."  with 
instructiems  to  institute  suit  or  other 
legal  acrtlon  to  cx)Uect  amounts  purport¬ 
edly  due; 

b.  Resi)ondent  intends  to  turn  delin¬ 
quent  accounts  over  to  any  other  organi¬ 
zation,  attcHney  or  firm  of  attorneys,  or 
perscHi  with  Instructicms  to  institute  suit 
or  other  legal  action  unless  in  fact  at 
the  time  such  r^resentatiem  is  made, 
respondent  Intends  to  take  such  action; 

c.  Delinquent  accounts  have  been 
turned  over  to  any  other  organization, 
attorney,  firm  of  attorneys  or  person 
with  instructions  to  Institute  suit  or  other 
legal  action  unless  reiH>ondent  establishes 
that  such  is  the  fact; 

6.  Letters,  notices  or  other  communi¬ 
cations  in  connection  with  the  collecTtlon 
of  re^xrndent’s  accK>unts  which  have  been 
prepared  or  originated  by  respondent 
have  been  pr^>ared  or  originated  by  any 
other  persem,  firm  or  agency. 

It  is  further  ordered.  That  tiie  respond¬ 
ent  herein  shall,  within  sixtir  (60)  days 
after  service  upon  it  of  this  order,  file 
with  the  Ccxnmission  a  r^rt  in  writing 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
order. 

Issued:  June  11,  1964. 

By  the  Commission. 

[SEAL]  Joseph  W.  Shea, 

Secretary. 

[FH.  Doc.  64-6584;  Filed.  July  1,  1964; 
8:45  ajn.] 
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(Docket  C-766] 

FART  13— PROHIBITED  TRADE 
FRAaiCES 

Simon  A  Schustor,  Inc. 

• 

Sxibpart — Advertising  falsely  or  mis¬ 
leadingly:  S  13.15  Business  status,  ad¬ 
vantages,  or  connections:  §  13.15-25  Con¬ 
cealed  subsidiary,  fictitious  collection 
agency,  etc.  Subpart — ^Using  mislead¬ 
ing  name— Vendor:  1  13.2365  Concealed 
subsidiary,  fictitious  collection  agency, 
etc. 

(See.  6,  88  SUt.  721;  16  UA.C.  46.  Interpret 
or  aillply  sec.  6,  88  Stat.  719,  ••  amended; 
18  VJ3.0.  45)  (Cease  and  desist  order.  Si¬ 
mon  St  Schuster,  Inc.,  New  York,  N.T.,  Docket 
C-755,  June  11.  1064] 

Consent  order  requiring  a  New  York 
City  distributor  of  books  and  ottier  pub- 
Uoitions  to  cease  representing  falsely 
on  letterheads  of  Uie  fictitious  “The  Idail 
Order  Credit  Reporting  Association, 
Inc.’*,  that  a  bona  fide  collection  agency 
of  that  name  had  delinquent  accounts 
for  collection  and  that.  If  payment  was 
not  made,  the  customer’s  credit  rating 
would  be  adversely  affected. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  report  of 
compliance  therewith.  Is  as  follows: 

It  is  ordered.  That  reqxmdent  Simon 
k  Schuster,  Ine^  a  corporation,  and  its 
officers,  and  respondent’s  agents,  repre¬ 
sentatives  and  mployees,  directly  or 
through  any  corporate  or  other  device. 
In  connection  with  the  offering  for  sale, 
sale  of  distribution  of  publications  or 
books  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commis¬ 
sion  Act.  do  forthwith  cease  and  desist 
from  representing  directly«or  by  Impli¬ 
cation  that: 

1.  “The  Mall  Order  Credit  Reporting 
Association,  Inc.”,  any  other  fictitious 
name,  or  any  trade  name  owned  in 
whole  or  in  part  by  respondent  or  over 
which  respondent  exercises  direction  or 
control,  is  an  independent,  bona  fide 
collection  or  credit  reporting  agency; 

2.  Delinquent  accounts  have  been  or 
win  be  turned  over  to  “The  Mall  Order 
Credit  Reporting  Association,  Inc.”  for 
collection  or  any  other  purpose: 

3.  A  customer’s  name  has  been  turned 
over  to  a  bona  fide  credit  reporting 
agency  or  that  u  customer’s  general  or 
public  credit  rating  will  be  adversely' af¬ 
fected  unless  respondent  establishes 
t^t  where  pasnnent  is  not  received  the 
information  of  said  delinquency  is  re¬ 
ferred  to  a  separate,  bona  fide  credit 
reporting  agency; 

4.  Delinquent  accounts  have  been 
tiimed  over  to  a  bona  fide,  s^arate  col¬ 
lection  agency  for  collection  unless  re¬ 
spondent  in  fact  has  turned  such  ac¬ 
counts  over  to  such  agency; 

5.  Letters,  notices  or  other  communi¬ 
cations  in  connection  with  the  collection 
of  respondent’s  accoimts  which  have 
been  prepared  or  originated  by  respond¬ 
ent  have  been  prepared  or  originated  by 
any  other  person,  firm  or  corporation. 

It  is  further  ordered.  That  the  re¬ 
spondent  herein  shall,  within  sixty  (60) 
dasrs  after  service  upon  it  of  this  order, 
file  with  the  Commision  a  report  in  writ¬ 


ing  setting  forth  in  detail  the  mazmer 
and  form  in  which  it  has  complied  with 
thlsordm:. 

Issued:  June  11,  1964. 

By  the  Commission. 

[seal]  Joseph  W.  Shea, 

Secretary. 

(FJl.  Doc.  64-6685;  FUed,  July  1.  1064; 
8:46  ajn.] 

(Docket  C-756] 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Timed  Energy,  Inc.,  at  al. 

Subpart — ^Advertising  falsely  or  mis¬ 
leadingly:  §  13.15  Business  status,  ad¬ 
vantages,  or  connections:  13.15-25  Con¬ 
cealed  subsidiary,  fictitious  collection 
agency,  etc.  Subpart — Using  misleading 
name — Vendor:  §  13.2365  Concealed  sub¬ 
sidiary,  fictitious  collection  a^/ency,  etc. 

(Sec.  6.  88  stat.  721;  16  UJS.C.  46.  Interpret 
or  apply  sec.  6,  38  Stat.  719,  as  amended,  16 
XT.S.C.  46)  (Cease  and  desist  order.  Timed 
Energy,  Inc.,  et  al..  Long  Island,  N.T.,  Docket 
0-766,  June  11, 1964] 

In  the  Matter  of  Timed  Energy,  Inc.,  a 
Corvoration.  and  James  E.  True,  Pa¬ 
tricia  M.  Gallehr,  and  Leojs  Weiss,  In¬ 
dividually  and  as  Officers  of  Said 
Corporation 

Consent  order  requiring  Bellmore, 
Long  Island,  N.Y.,  distributors  to  the  gen¬ 
eral  public  of  vitamins  and  other  mer¬ 
chandise  to  cease  representing  falsely 
that  delinquent  customers’  accounts  were 
transmltt^  to  an  Independent  coUectlon 
agency  and.  throijigh  use  on  letterheads 
of  the  fictitious  name  “The  Mall  Order 
Credit  Reporting  Association,  Inc.”,  or 
“John  J.  Murphy,  Attorney  at  Law”,  that 
a  bona  fide  collection  agency  or  an  out¬ 
side  attorney  was  handling  the  account 
and  that  the  customer’s  credit  rating 
would  suffer  If  payment  was  not  made. 

Hie  order  to  cease  and  desist.  Including 
further  order  requiring  report  of  compli¬ 
ance  therewith.  Is  as'follows: 

It  is  ordered.  That  respondents  Timed 
Energy,  Inc.,  a  corporation,  and  Its 
officers,  and  James  E.  True,  Patricia  M. 
Gallehr  and  Leon  Weiss,  Individually  and 
as  officers  of  said  corporation,  and  re¬ 
spondents’  i^ents,  representatives  and 
^ployees,  directly  or  through  any 
corporate  or  other  device.  In  connection 
with  the  offering  for  sale,  sale  and  distri¬ 
bution  of  vitamins  or  other  merchandise, 
In  commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  repre¬ 
senting  directly  or  by  implication  that: 

(Da.  Delinquent  accounts  will  be 
turned  over  to  a  b6ha  fide,  separate  col¬ 
lection  agency  or  attorney  for  collection 
unless  respondents  establish  that  a  prior 
determination  had  been  made  in  good 
faith  to  make  such  referral; 

b.  Delinquent  accounts  have  been 
turned  ever  to  a  bona  fide,  separate  col¬ 
lection  agency  or  attorney  for  collection 
unless  respondents  establish  that  such  Is 
the  fact; 

(2)  Delinquent  accounts  have  been  or 
will  be  turned  over  to  “The  Mall  Order 


Credit  R^x>rtlng  Association,  Inc.”  for 
coUection  or  any  other  purpose; 

(3)  “The  Mall  Order  Credit  Reporting 
Association.  Inc.”,'  any  other  fictitious 
name,  or  any  trade  name  owned  in  whole 
or  in  part  fay  respondents  or  over  which 
respondents  exercise  any  direction  or 
control  is  an  independent,  bona  fide 
collection  or  credit  reporting  agency; 

(4)  A  customer’s  name  will  be  or  has 
been  turned  over  to  a  bona  fide  credit  re¬ 
porting  agency  or  that  a  customer’s  gen¬ 
eral  or  public  credit  rating  will  be  ad¬ 
versely  affected  unless  respondents 
establish  that  where  pasonent  is  not  re¬ 
ceived,  the  information  of  said  delin¬ 
quency  is  referred  to  a  separate,  bona  fide 
credit  reporting  agency; 

(5)  “John  J.  Murphy”  or  any  other 
person  or  firm  Is  an  outside,  independent 
attorney  at  law  or  firm  of  attorneys 
representing  respondents  for  collection  of 
past  due  accounts  unless  respondents 
establish  that  a  bona  fide  attorney  client 
relationship  exists  between  respondents 
and  said  attorney  or  attorneys,  for  pur¬ 
poses  of  collecting  such  accoimts; 

(6)  Letters,  notices  or  other  communi¬ 
cations  which  have  been  prepared  or 
originated  by  respondents  have  been  pre¬ 
pared  or  orlidnated  by  any  other  person, 
firm  or  corporation. 

It  is  further  ordered.  That  the  respond¬ 
ents  herein  shall,  within  sixty  (60)  days 
after  service  upon  them  of  this  order, 
file  with  the  Commission  a  report  in  writ¬ 
ing  setting  forth  in  detail  the  maimer  and 
form  in  which  they  have  complied  with 
this  order. 

Issued:  June  11, 1964. 

By  the  Commission. 

[SEAL]  Joseph  W.  Shea, 

Secretary. 

[F.R.  Doc.  64-6586;  FUed  July  1.  1964; 

8:46  ajn.] 


SUBCHAPTER  D— TRADE  REGULATION  RULES 

PART  408— UNFAIR  OR  DECEPTIVE 
ADVERTISING  AND  LABELING  OF 
CIGARETTES  IN  RELATION  TO  THE 
HEALTH  HAZARDS  OF  SMOKING 

Part  408  is  added  to  Chapter  I,  Title 
16,  Code  of  Federal  Regulations,  reading 
as  set  forth  below. 

The  Federal  Trade  Commission,  pur¬ 
suant  to  the  Federal  Trade  Comniission 
Act,  as  amended,  15  n.S.C.  sections  41, 
et  seq.,  and  the  provisions  of  Subpart  F 
of  the  Commission’s  Procedures  and 
Rules  of  Practice,  28  FJt.  7083-84  (July 
1963),  has  conducted  a  proceeding  for 
the  promulgation  of  a  Trade  Regulation 
Rule,  or  Rules,  for  the  prevention  of  un¬ 
fair  or  deceptive  acts  or  practices  in  the 
sale  of  cigarettes.  Notice  of  this  pro¬ 
ceeding,  including  a  set  of  proposed 
Rules,  was  published  in  the  Federal  Reg¬ 
ister  on  January  22.  1964  (29  FR.  530- 
532) .  Interested  parties  were  thereafter 
afforded  an  opportunity  to  participate  in 
the  proceeding  through  the  submission 
of  written  data,  views  and  argument  and 
to  appear  and  express  orally  their  views 
as  to  tile  proposed  rules  and  to  suggest 
revisions  thereof  and  amendments  and 
additions  thereto.  In  adopting  this  rule, 
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the  Cominlssion  has  given  due  consid¬ 
eration  to  all  such  views,  data  and  argu¬ 
ment  together  with  all  other  relevant 
matters  of  fact,  law,  policy  and  discre¬ 
tion. 

Sec. 

408.1  The  rule. 

406.2  Definitions. 

408.3  Petition  to  reopen  rule-making  pro¬ 

ceeding. 

408.4  Effective  datee. 

AxrrHonrr:  The  provisions  of  this  Part 
408  Issued  under  Federal  Trade  Oommlsslon 
Act,  as  amended;  38  Stat.  717,  as  amended; 
16  n.S.C.  41-68;  16  CFR  1.61-1.67. 

§  408.1  The  rule. 

The  Commission,  on  the  basis  of  the 
findings  made  by  it  in  this  proceeding, 
as  set  forth  in  the  accompanying  State¬ 
ment  of  Basis  and  Purixise  of  Trade 
Regulation  Rule,  hereby  promulgates  as 
a  trade  regulation  rule  its  determination 
that  in  connection  with  the  sale,  ofiTering 
for  sale,  or  distribution  in  commerce  (as 
"commerce’*  is  defined  in  the  Federal 
Trade  Commission  Act)  of  cigarettes  it 
is  an  unfair  or  deceptive  act  or  practice 
within  the  meaning  of  section  5  of  the 
Federal  Trade  Commission  Act  (15  U.S.C. 
§  45)  to  fail  to  disclose,  clearly  and  prom¬ 
inently,  in  all  advertising  and  on  every 
pack,  box,  carton  or  other  container  in 
which  cigarettes  are  sold  to  the  consum¬ 
ing  public  that  cigarette  smoking  is 
dangerous  to  health  and  may  cause 
death  from  cancer  and  other  diseases. 

§  408.2  Definitions. 

For  purposes  of  the  rule  in  this  part: 

(a)  "Cigarette”  means  any  roll  of  to¬ 
bacco  wrapped  in  paper  or  otherwise 
commonly  considered  a  cigarette. 

(b)  "Advertising”  includes  all  radio 
and  television  commercials,  newspaper 
and  magazine  advertisements,  billboards, 
posters,  signs,  decals,  matchbook  ad¬ 
vertising,  point-of-sale  display  material, 
and  all  other  written  or  other  material 
used  for  promoting  the  sale  or  consump¬ 
tion  of  cigarettes,  but  does  not  include 
the  labeling  of  packs,  boxes,  cartons  and 
other  contsdners  in  which  cigarettes  are 
sold  to  the  consuming  public. 

§  408.3  Petition  to  reopen  rule-making 
proceeding. 

In  the  event  that  any  person  subject  to 
the  rule  in  this  part  is  of  the  opinion  that 
new  or  changed  conditions  of  fact  or  law, 
the  public  Interest,  or  special  circum¬ 
stances  require  that  the  rule  in  this  part 
be  suspended,  modified,  waived,  or  re¬ 
pealed  as  to  him,  or  oUierwise  altered  or 
amended,  such  person  may  file  with  the 
Secretary  of  the  Conunission  a  petition 
to  reopen  this  rule-making  proceedhig, 
stating  the  .changes  desired  and  the 
grounds  therefor.  The  Commission  will 
act  on  the  petition  as  provided  in  §  1.66 
of  this  chapter  (the  Commission’s  Pro¬ 
cedures  and  Rules  of  Practice). 

§  408.4  Effective  dates. 

(a)  Except  with  respect  to  advertising, 
the  rule  in  this  part  shall  become  effec¬ 
tive  on  January  1,  1965. 

(b)  With  respect  to  advertising,  the 
rule  in  this  part  shall  become  effective 
^  July  1, 1965:  Prooided,  however.  That 
the  Commission  will  entertain  an  ai^ll- 


cation  filed  prior  to  May  1,  1965,  by  any 
int^sted  party  to  postpone  the  effective 
date  or  otherwise  suspend,  modify,  or 
abrogate  the  provisions  of  the  rule  in  this 
part  as  to  advertising,  upon  a  showing 
of  such  change  in  circumstances  as  to 
justify  such  requested  action  in  the  pub¬ 
lic  Interest. 

Issued:  June  22,  1964. 

By  the  Commission.* 

[seal]  Joseph  W.  Shea, 

Secretary. 

Statement  of  Basis  and  Purpose  of 
Trade  Regulation  Rule 

I.  Introduction 

A.  Past  Commission  actions  in  the 
field  of  cigarette  advertising  and  vublic 
health.  The  present  Trade  Regulation 
Rule  proceeding  is  the  culmination  of 
many  years  of  activity  and  concern  by 
the  Federal  Trade  Commission  with  re¬ 
spect  to  the  lawfulness  under  the  Federal 
Trade  Commission  Act  (15  n.S.C.  sections 
41,  et  seq.)  of  cigarette  advertising,*  in 
the  light  of  the  questions  of  human 
health  that  have  been  raised  concern¬ 
ing  cigarette  smoking.  The  Commis¬ 
sion’s  jurisdiction  over  unfair  trade  prac¬ 
tices  in  commerce  extends,  of  course,  to 
the  merchandising  of  cigarettes  as  of 
other  consumer  products,  and  the  Com¬ 
mission  has  been  very  active  in  this  field 
since  the  1930’s.*  Between  1945  and  1960 
the  Commission  completed  seven  formid 
cease-and-d&dst  order  proceedings 
against  cigarette  manufacturers  involv¬ 
ing  medical  or  health  claims  made  in 
their  advertising.*  Many  other  proceed¬ 
ings  have  been  settled  informally.* 


*  Separate  statement  of  Commissioner 
Macintjnre  filed  with  the  original  docmnent. 

^  Unless  otherwise  Indicated,  "advertising." 
as  xised  throughout  this  report,  includes 
labeling  and  aU  other  promotional  materials. 

*See  Julep  Tobacco  Co.,  27  P.T.C.  1687 
(1938)  (stipulation  forbidding  claims  that 
Jvilep  cigarettes  help  counteract  throat  irri¬ 
tations  due  to  heavy  smoking  and  never 
make  the  throat  dry  or  parched);  Green 
River  Tobacco  Co.,  27  P.T.C.  1647  (1938) 
(stlpxilatlon  with  respect  to  claims  as  to 
mildness  and  coolness) . 

*R.  L.  Swain  Tobacco  Co.,  41  P.T.C.  312 
(1945);  P.  LorlUard  Co..  46  P.T.C.  735.  order 
modified.  Id.,  at  853.  aff’d.  186  F.  2d  52 
(4th  Clr.  1950),  contempt  proceeding, 
6  P.T.C.  Statutes  and  Court  Decisions  490 
(4th  Clr.  1959);  R.  J.  Reynolds  Tobacco  Co., 
46  P.T.C.  706  (1950),  modified,  192  P.  2d 
535  (7th  Clr.  1951),  on  remand.  48  P.T.C. 
682  (1952);  American  Tobacco  Co..  47  P.T.C. 
1393  (1951);  Philip  Morris  &  Co..  Ltd..  49 
P.T.C.  703  (1952),  vacated  and  remanded 
on  motion  of  Colnmlsslon,  5  P.T.C.  Statutes 
and  Court  Decisions  790  (D.C.  Clr.  1953), 
complaint  dismissed  on  affidavit  of  aban¬ 
donment,  51  F.T.C.  857  (1955);  LiggeU  A 
Myers  -Tobacco  Co.,  preliminary  injunction 
denied,  108  F.  Supp.  573  (SJIJ^.Y.  1952), 
aff’d  mem..  203  P.  2d  956  (2d  Cir.  1953),  de¬ 
cision  of  Commission,  55  P.T.C.  354  (1958); 
Brown  &  WlUlamson  Tobacco  Corp.,  56 
P.T.C.  956  (1960)  (consent  order).  These 
proceedings  are  discussed  at  various  points 
in  this  report.  In  addition.  Appendix  A  to 
the  report  contains  a  brief  summary  of  the 
acts  or  practices  involved  in  every  one  of 
the  Ccanmlssion’s  past  proceedings  in  the 
field  of  cigarette  advertising,  including 
those  settled  by  stipulation. 

*  See  notes  2  and  3  supra  and  Appendix  A. 


On  September  15,  1955,  the  Cmninls- 
sion  promulgated  Cigarette  Advertising 
Guides  (App.  B.  infra;  see  F.T.C.  Ann. 
Rep.,  1960,  p.  82) .  Among  other  things, 
they  prohibit  representations,  in  ciga¬ 
rette  advertising  or  labeling,  which  refer 
to  either  the  presence  or  absence  of  any 
physical  effects  from  cigarette  smoking, 
or  which  make  unsubstantiated  claims 
respecting  nicotine,  tars,  or  other  com¬ 
ponents  of  the  cigarette  smoke,  or  which 
in  any  other  respects  contain  misleading 
Implications  concerning  the  health  con¬ 
sequences  of  smoking  cigarettes  or  the 
advertised  brand.  In  1960,  the  Com¬ 
mission  obtained  the  agreement  of  the 
leading  cigarette  manufacturers  to  dis¬ 
continue  the  confusing  and  unsubstan¬ 
tiated  representations  of  tar  and  idco- 
tlne  content  which  had  characterized  the 
so-called  “tar  derby.”  (F.T.C.  Ann. 
Rep.,  1960,  p.  82.) 

Since  the  prcmiulgation  of  the  Ciga¬ 
rette  Advertising  Guides,  the  Cmnmission 
has  maintained  a  close  and  continuous 
scrutiny  of  cigarette  advertising  prac¬ 
tices,  and  has  been  deeply  attentive  to 
the  progress  of  medical  research  into 
the  health  aspects  of  cigarette  smoking. 
The  Commission’s  staff  has  monitored 
all  cigarette  advertising  during  this 
period,  and  continues  to  monitor  it  today. 
Cfiose  contact  has  been  maintained  with 
the  officials  of  the  cigarette  industry  and 
with  the  public  and  private  bodies  that 
have  been  engaged  in  scientific  research 
in  this  field. 

With  the  mounting  evidence,  in  recent 
years,  of  the  very  grave  hazards  to  life 
and  health  involved  in  cigarette  smoking 
(see  Part  n  of  this  report,  infra),  the 
Commission’s  concern  with  fulfilling  its 
statutory  responsibilities  in  the  area  of 
cigarette  merchandising  has  increased. 
The  Commission’s  request  for  technical 
guidance  from  the  United  States  Public 
Health  Service  on  the  labeling  and  ad¬ 
vertising  of  tobacco  products  was  among 
the  factors  which  led  the  Surgeon  Gen¬ 
eral  of  the  Public  Health  Service  to  an¬ 
nounce,  on  June  7,  1962,  that  he  was 
establMiing  an  expert  Advisory  Commit¬ 
tee  to  undertake  a  comprehensive  review 
of  air  data  on  smoking  and  health.*  'This 
action  was  aproved  by  President  Ken¬ 
nedy  on  the  same  day  (ACR  8).  The 
Associate  CThief  of  the  Division  of  Scien¬ 
tific  Opinions  of  the  Commission’s  Bu¬ 
reau  of  Deceptive  Practices,  a  medical 
doctor,  was  one  of  the  observers  from 
interested  federal  agencies  who  partici¬ 
pated  in  the  initial  deliberations  of  the 
Advisory  Committee. 

Months  before  the  completion  of  the 
Report  of  the  Surgeon  General’s  Ad¬ 
visory  Ccxnmittee,  the  Commission  or¬ 
ganized,  from  among  members  of  its 
staff,  a  task  force  consisting  of  attorneys, 
physicians,  and  economists,  to  review  and 
make  recommendations  with  respect  to 


B  Smoking  and  Health — ^Report  of  the  Ad¬ 
visory  Ckxnmittee  to  the  Surgeon  General  of 
the  Public  Health  Service  [hereinafter  cited 
ACR],  p.  8  (January  11,  1964).  17118  report 
has  bMn  made  a  part  of  the  public  record  of 
this  proceeding;  it  is  Ex:  A.  (As  used  herein, 
“Ex."  refers  to  documents  in  the  pubUc 
record  of  this  proceeding  and  “R.”  to  the 
transcript  of  the  public  hearings  In  the 
proceeding.) 
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the  Commlairion’g  reo>on8iMlitie8  in  the 
lidkl  o<  cigarette  adTeilielng  and  labeling. 
The  Comxniselon  was  proMured.  when  the 
Advisory  Committee's  Report  was  re¬ 
leased  on  January  11,  1964,  to  act  upon 
the  Surgeon  General’s  statement  (made 
in  announcing  the  release  of  the  report) 
that,  **Out  of  its  long  and  exhaustive  de¬ 
liberations  the  [Advisory]  Committee 
has  reached  the  overall  judgment  that 
cigarette  smoking  is  a  health  hazard 
of  sufficient  importance  in  the  United 
States  to  warrant  remedial  action." 
(See  F.T.C.  News  Release,  January  11, 
1964  (emphasis  added) .)  On  the  same 
day,  the  Cmnmission  announced  that  it 
would  “move  promptly,  within  the  scope 
of  its  statutory  Jurisdiction  and  responsi¬ 
bilities,  to  determine  the  remedial  action 
which  it  should  take  in  the  public 
interest.”  (Ibid.) 

B.  The  Trade  regulation  rule  proceed¬ 
ing,  On  January  18,  1964,  the  Ctommis- 
sion  issued  a  Notice  of  Rule-Making  Pro¬ 
ceeding  for  the  Establishment  of  Trade 
Regulation  Rules  for  the  AdvertUdng  and 
Labeling  of  CTlgarettes  (App.  C,  infra  **) . 
The  notice,  including  a  set  of  proposed 
trade  regulation  rules,  was  published  in 
the  Federal  Register  (29  FJl.  530-32 
(January  22, 1964) )  and  copies  were  sent 
to  all  known  cigarette  manuf  actmers  and 
to  other  interested  parties,  including  pub¬ 
lic-health  officials,  physicians,  consumer 
organizations,  and  membos  of  Congress. 

The  notice  set  forth  the  Commission’s 
tentative  views  with  respect  to  the  re¬ 
quirements  of  the  Federal  Trade  Com-, 
mission  Act,  as  iq)plied  to  the  advertising 
and  labeling  of  cigarettes,  in  the  light 
of  the  Report  of  the  Surgeon  (General’s 
Advisory  Committee.  It  stated: 

•  *  •  •  * 

Protection  of  the  consuming  public  from 
false,  misleading,  deceptive  or  unfair  ad¬ 
vertising  (including  labeling)  of  products 
that  may  endanger  human  health  or  safety  Is 
a  prime  duty  of  the  C:k>mml88lon.  The  Com¬ 
mission  has  reason  to  believe  that  much  cur¬ 
rent  cigarette  advertising  may  violate  the 
laws  administered  by  the  Commission,  in 
that  It  may  prevent  or  hinder  large  numbers 
of  consumers  from  recognizing  and  appreciat¬ 
ing  the  nature  and  extent  of  the  substantial 
health  hazard  of  cigarette  smoking. 

Specifically,  the  Commission  Is  concerned 
with  two  ways  In  which  cigarette  advertising 
may  he  unlawfully  misrepresenting  or  con¬ 
cealing  the  health  hazards  of  smoking.  First, 
the  Commission  has  reason  to  believe  that 
many  current  advertisements  falsely  state, 
or  give  the  false  Impression,  that  cigarette 
smoking  promote*  health  or  physical  well¬ 
being  or  Is  not  a  health  hazard,  ot  that  smok¬ 
ing  the  advertised  brand  Is  less  of  a  health 
hazard  than  smoking  other  brands  of  ciga¬ 
rettes. 

Second,  the  Commission  has  reason  to  be¬ 
lieve  that  much  cxirrent  advertising  suggests 
or  portrays  cigarette  smoking  as  being  pleas¬ 
urable  or  desirable,  compatible  with  i^yslcal 
health,  fitness  or  weU-belng,  or  Indispensable 
to  full  personal  development  and  social  suc¬ 
cess,  without  at  the  same  time  reminding 
the  consumer  of  the  serious  health  hazard  of 
cigarette  smoking.  Such  advertising  may 
create  a  psychological  and  social  bcurier  to 
the  consuming  public’s  undovtandlng  and 
appreciation  of  the  gravity  of  the  risks  to  life 
and  health  lnv(dved  In  cigarette  smoking. 

•  •  •  •  • 


**^>pendiz  C  filed  as  part  of  original 
document. 


*  *  *  It  Is  establiahed  that  a  seller  may  not 
misrepresent,  •  whether  affirmatively  or  by 
failure  of  tUsolosure,  the  dangers  to  health 
or  safety  involved  in  using  his'  product. 
Similarly,  a  literally  true  claim  regarding 
the  consequences  to  health  or  safety  of  tislng 
the  product  may  nevertheless  be  deceptive 
because  of  failure  to  (Uscloee  material  facts 
that  limit  and  qualify  the  claim.  Ihe  facts 
and  the  public  Interest  may  require  applica¬ 
tion  of  these  principles  to  cigarette  adver¬ 
tising  and  labeling.  Thus,  if  the  dangers  to 
health  involved  in  cigarette  smoking  are  so 
serious  that  knowledge  and  appreciation  of 
them  would  be  a  material  factor  in  infiuenc- 
Ing  ar  person’s  decision  whether,  or  how 
much,  to  smoke  cigarettes  or  a  partlctilar 
brand  of  cigarettes,  affirmative  disclosure  of 
these  dangers  In  cigarette  advertising  may  be 
a  necessary  antidote  to  advertising  which,  by 
design  or  otherwise,  may  tend  to  cloud  or 
obecvire  public  conscioxisness  of  the  health 
perUs  of  cigarette  smoking. 

•  *  .  *  •  • 

*  *  *  [T]he  (Commission  invites  consid¬ 
eration  of  the  question  whether,  in  the  exer¬ 
cise  of  Its  statutory  Jtirlsdlctlon  and  responsi¬ 
bilities.  the  Commission  shduld  promulgate  a 
(Code  of  Fair  (Cigarette  Advertising  (undor 
Subparts  E  or  F  of  the  Commission’s  Proce¬ 
dures  and  Rules  of  Practice)  Intended  espe¬ 
cially  to  protect  the  youth  of  the  nation 
against  unfair  or  deceptive  acts  or  practices 
In  clg^arette  advertising.  The  extensive  ad¬ 
vertising  on  television  for  cigarettes,  on  pro¬ 
grams  widely  watched  by  young  people,  con- 
tlnuo\isly  projecting  an  im^e  of  cigarette 
smoking  as  a  socially  desirable  and  accepted 
activity,  consistent  with  good  health  and 
physical  well-being,  may  have  a  great  impact 
on  Impressionable  young  minds,  and  may 
block  appreciation  of  the  serious  health  haz¬ 
ards  of  smoking  cigarettes.  There  is  evidence 
that  “Men  who  began  smokifig  before  age  20 
have  a  substantially  higher  death  rate 
those  who  began  after  age  26.”  (Advisory 
Committee’s  Report,  p.  29.)  ’This  suggests 
the  importance  of  protecting  young  people, 
lacking  mature  Judgment,  from  being  imduly 
Infiuenced  by  cigarette  advertising  to  take 
up  smoking,  a  habit  difficxilt  to  break.  (Id., 
p.  34.) 

The  proposed  trade  regulation  rules 
published  with  the  notice  provide: 

Rule  1.  Either  one  of  the  following  state¬ 
ments  shall  app>ear,  clearly  and  prominently, 
in  every  cigarette  advertisement  and  on  every 
pack,  box,  carton  and  other  container  in 
which  cigarettes  are  sold  to  the  public: 

(a)  “Caution — ChCAEBTrs  Smokino  Is  a 
Health  Hazard:  The  Surgeon  Gteneral’s  Ad¬ 
visory  (Committee  on  Smoking  and  Health 
has  found  that  ‘cigarette  smoking  contrib¬ 
utes  substantially  to  mortality  from  certain 
specific  diseases  and  to  the  overall  death 
rate’  or 

(b)  “Caution:  Cigarette  smoking  Is  dan- 
geroiis  to  health.  It  may  cause  death  from 
cancer  and  other  diseases.” 

Rule  2.  No  cigarette  advertisement* 
state  or  Imply,  by  words,  pictures,  symbols, 
sounds,  devices  oc  demonstrations,  or  any 
cmnblziatlon  thereof,  that  nmniring  the  ad¬ 
vertised  cigarettes 

(a)  Promotes  good  healUi  or  physical  well¬ 
being, 

(b)  Is  not  a  hazard  to  health,  or 

(c)  Is  less  ci  a  hazard  to  health  than 
smcJilng  other  Inands,  except  that  a  q)ecifio 
and  factual  claim  respecting  the  health  con¬ 
sequences  of  smoking  the  advertised  ciga¬ 
rettes  may  be  advertised  if 

(1)  Ihe  advertiser,  before  mairiTig  the 
claim,  has  suhstantial  and  reliable  evidence 


*For  purposes  at  Rules  2  and  8,  "advertise¬ 
ment”  incudes  labeling.  [Footnote  in  origi¬ 
nal.] 


to  prove  the  accuracy  and  significance  of  the 

(2)  Ali  facts  material  to  the  health  con¬ 
sequences  of  smoking  the  advertised  ciga¬ 
rettes  are  clearly,  prominently  and  IntelU- 
glbly  disclosed  in  close  conjiinotion  with  the 

r.ln.tin  *  \ 

Rule  3.  No  cigarette  advertisement  nhi^n 
contain  any  statement  as  to  the  quantity  of 
any  cigarette-smoke  Ingredients  (e.g.,  tan 
and  nicotine)  which  has  not  been  verified  In 
acccxdance  with  a  uidform  and  reliable  test¬ 
ing  procedure  approved  by  the  Federal  Trade 
Commission. 

The  notice  further  stated  that  all  in¬ 
terested  persons  were  invited  to  file  writ¬ 
ten  data,  views  or  arguments  concerning 
the  proposed  rules  and  the  subject  mat¬ 
ter  of  the  trade  regulation  rule  proceed¬ 
ing  with  the  Commission.  The  original 
time  limit  for  such  submissions  was 
March  2.  1964,  but  was  subsequently  ex¬ 
tended  to  May  15.  1964.*  The  Commis¬ 
sion  received,  and  has  made  a  part  of  the 
public  record  of  this  proceeding,  more 
than  500  letters  and  other  documents 
from  physicians  and  scientists,  lawyers, 
psychologists,  and  other  persons,  and  or¬ 
ganizations  of  all  kinds,  commenting  on 
the  proposed  rules  and  the  subject  matter 
of  the  proceeding. 

Public  hearings  were  held  before  the 
members  of  the  Commission,  commenc¬ 
ing  at  lOfOO  am.  on  March  16, 1964,  and 
concluding  on  the  afternoon  of  March  18. 
All  persons  desiring  to  express  orally 
their  views  on  the  proposed  rules  and  the 
subject  matter  of  the -proceeding  were 
permitted  to  do  so.  The  stenographic 
transcript  of  these  hearings  is  538  pages 
in  length  and  has  been  made  a  part  of  the 
public  re(X)rd. 

The  witnesses  at  these  hearings  in¬ 
cluded  a  spokesman  for  the  Tobacco 
Institute  (the  trade  ass(x:iation  of  the 
cigarette  Industry),  the  Vice-Chairman 
of  the  Surgeon  General’s  Advisory  Com¬ 
mittee,  the  President  of  the  American 
Cancer  Society,  prominent  doctors  and 
research  scientists,  members  of  Congress, 
representatives  of  business,  advertising, 
and  consumer  groups,  and  many  others. 

At  the  Commission’s  direction,  the 
staff  of  the  Commission  prepared  certain 
materials  for  inclusion  in  the  public 
re(jord  of  this  proceeding.  The  Division 
of  Scientific  Opinions  of  the  Bureau  of 
Deceptive  Practices  gathered  and  ex¬ 
cerpted  statements  on  cigarette  smoking 
and  health  by  United  States  and  foreign 
health  associations,  medical  societies, 
governmental  health  bodies,  and  officials 
of  international  health  oi^anizations.^ 
The  Bureau  of  Economics  prepared  and 
submitted  a  288-page  report  on  cigarette 
advertising  and  output  (Ex.  C) .  This  re¬ 
port  Includes  a  study  al  the  role  of  the 
(dgarette  industry  in"  the  American 
e(x>nomy  and-  a  study  of  cfearette  con¬ 
sumption  smd  advertising  expenditures. 
Along  with  the  report,  the' Bureau  sub¬ 
mitted  six  volumes  of  representative 
cigarette  advertisements.  The  cigarette 
manufacturers  were  informed  of  the  sub¬ 
mission  of  these  staff  reports  and  were 
granted  a  one-month  extension  of  time 


*R.  6-7  (op«nlng  statement  of  Cffiainuan 
Dixon);  F.T.C.  News  RelecMe,  April  14,  1964. 

*Th«  excerpts  are  Bx.  B;  tbe  underlying 
statements  from  wblch  tbe  excerpts  are  taken 
are  contained  in  Appendices  to  Kx.  B. 


Thursday,  July  2,  1964 
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within  which  to  submit  views,  argument 
and  data  thereon,  should  they  desire  to 
do  so* 

In  the  notice  of  rule-msiking  proceed¬ 
ing.  in  the  proposed  rules  themselves, 
and  in  the  staff  reports  to  which  refer¬ 
ence  has  been  made,  a  full  and  clear  in¬ 
dication  of  the  tentative  views  of  the 
Commission  on  the  subject  matter  of  this 
proceeding  was  given.  The  Commission 
made  every  effort  to  ensure  that  the 
cigarette  manufacturers,  as  well  as  all 
other  interested  persons,  had  actual  and 
sufficient  notice  of  the  proposed  courses 
of  remedial  action  under  consideration 
by  the  Cfommission.  The  Commission 
desired  and  expected  that  tiie  cigarette 
Industry  would  cooperate  in  the  Com¬ 
mission’s  efforts  to  fulfill  its  statutory 
responsibilities  in  the  field  of  cigarette 
advertising.  The  industry,  however, 
chose  to  make  only  a  limited  presenta¬ 
tion  in  the  proceeding.  It  took  the  posi¬ 
tion  that  the  Commission  lacks  authorl^ 
to  conduct  such  a  proceeding  and,  al¬ 
ternatively,  that  if  the  Commission  has 
such  authority,  it  should  not  exercise  it 
at  this  time.*  The  industry  has  sub¬ 
mitted  no  data  or  information  with  re¬ 
spect  to  such  matters  as  the  health 
hazards  of  cigarette  smoking,  the  pros¬ 
pects  for  development  of  less  hazardous 
cigarettes,  and  the  purpose  and  effects 
of  cigarette  advertising.^ 

C.  The  limits  of  the  Commission's  role 
in  the  field  of  cigarette  smoking  and 
public  health.  The  Commission’s  Juris¬ 
diction  is  limited  to  unfair  or  deceptive 
trade  practices.  It  has  no  general  juris¬ 
diction  of  public  health  or  morals.  In 
attempting  to  fulfill  its  statutory  re¬ 
sponsibilities  to  prevent  unfair  or  decep¬ 
tive  cigarette  advertising  and  labeling, 
the  Commission  should  not  be  under¬ 
stood  as  attempting  a  comprehensive 
solution  to  the  problem  of  cigarette 
smoking  and  public  health,  a  vast  social 
problem.  Labeling  aiul  advertising  re¬ 
strictions  could  not,  in  any  event,  pro¬ 
vide  a  complete  answer  to  the  social. 


*The  staff  materials  were  made  a  part  of 
the  public  record  on  AprU  10,  1964.  On  AprU 
14.  the  Commission  announced  that  It  was 
extending  the  deadline  for  written  submis¬ 
sions  from  April  15  to  May  15. 

*  See  R.  83-A-83-B  (statement  on  behalf  of 
Tobacco  Institute).  The  cigarette  manu¬ 
facturers  have  advised  the  Commission  that 
they  adopt  the  position  taken  by  the  Tobacco 
Institute  In  this  proceeding.  See  Ezs.  162, 
164,  171.  178,  198,  239,  252.  They  have  not 
otherwise  advised  the  Commission  of  their 
views  on  this  proceeding.  Althougdi  the 
only  appearance  on  behalf  of  the  cigarette 
manufacturers  In  this  {Moceedlng  was  made 
by  the  Tobacco  Institute,  the  Institute  ap¬ 
parently  takes  the  position  that  it  has  no 
authority  to  represent  the  Industry  In  mat¬ 
ters  of  advertising  or  labeling.  Thus  the 
President  of  the  Institute  recently  stated: 
"Neither  the  Tbbacco  Institute  nor  the  To¬ 
bacco  Industry  Research  Conunittee,  as  I  am 
Informed,  has  any  responsibility  for  or  con¬ 
cern  with  the  advertising  and  promotional 
activities  of  tobacco  companies  .  .  .  .”  Exs. 
496,499. 

’•Certain  arguments  with  respect  to  the 
legality  and  wisdom  of  the  jnroposed  niles 
were  made  by  the.spokesman  for  the  Tobacco 
^^tute  at  the  public  hearings;  they  have 
been  carefully  considered  by  the  Commission 
Md  are  dlscrissed  elsevdiMre  In  this  rep«rt. 
(See  Part  V-C,  Infra.) 
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moral,  medical  and  economic  issues 
raised  by  the  widespread  incidence  of 
the  smoking  habit,  especially  among 
young  people.  But  it  does  not  follow 
that  the  Commission  should  not  perform 
its  clear  statutory  duties  with  respect 
to  unfair  or  deceptive  trade  practices  in 
the  cigarette  Industry.  The  very  gravity 
of  the  problem”  makes  it  unthinkable 
that  the  Commission  should  abdicate  its 
responsibility  to  take  such  remedial  ac¬ 
tion  as  the  law  and  the  public  interest 
require. 

XL  The  Health  Hazards  OF 
Cigarette  Smoking 

A.  Introduction:  The  background  of 
the  Advisory  Committe's  Report.  Sci¬ 
entific  investigation  into  the  association 
of  tobacco  use  with  various  diseases  be¬ 
gan  at  least  as  early  as  1900,  but  rela¬ 
tively  little  research  was  done  imtil  1939, 
when  the  first  controlled  retrospective 
study  of  smoking  and  lung  cancer  was 
conducted.”  Similar  work  was  published 
in  1943,  1945  and  1948.”  The  investiga¬ 
tory  pace  quickened  in  1950,  when  four 
such  studies  were  published.”  In  1952, 
two  more  were  published,”  and  in  1953, 
foiu:  more.” 


"  In  1962.  41,000  Americans  died  from  lung 
cancer,  15,000  from  chronic  bronchitis  and 
emphysema,  and  578,000  from  arterio¬ 
sclerotic,  coronary,  and  degenerative  heart 
disease.  ACR  25. 

Muller,  Tabakmlssbrauch  und  Lungen- 
carcinom,  Z.  Krebsforsch  (1939),  cited  in 
ACR  150.  In  retrospective  studies,  data  from 
the  personal  histories  and  medical  and  mc»:- 
tality  records  of  individuals  in  groups  are 
considered;  in  prospective  studies,  “men  and 
women  are  chosen  randomly  or  from  some 
special  group,  such  as  a  profession,  and  are 
followed  from  the  time  of  their  entry  into 
the  study  for  an  indefinite  period,  or  imtil 
they  die  or  are  lost  on  account  of  other 
events.”  Id.,  at  6. 

u  Schairer  and  Schoeniger,  Lungenkrebs 
und  Tabakverbrauch,  Z.  Krebsforsch  (1943); 
Potter  and  Tully,  The  Statistical  Approach  to 
the  Cancer  Problem  in  Mass£u:husetts,  Ameri¬ 
can  Journal  of  Public  Health  (1945);  Was- 
sink,  Ontstaansvoorwaarden  voor  longkanker. 
Nederl  T.  Geneesk  (1948),  cited  at  ACR  150. 

i^Schrek,  et  al..  Tobacco  Smoking  as  an 
Etlologic  Factor  in  Disease,  I>  Cancer,  Cancer 
Research  (1950);  MUls  and  Porter,  Tobacco 
Smoking  Habits  and  Cancer  of  the  Mouth 
and  Respiratory  System,  Cancer  Research 
(1950) ;  Levin,  Goldstein,  and  Gerhardt,  Can¬ 
cer  and  Tobacco  Smoking:  A  Preliminaly  Re¬ 
port,  Journal  of  the  American  Medical  As¬ 
sociation  (1950);  Wynder  and  Graham, 
Tobaco  Smoking  as  a  Possible  Etlologic  Fac¬ 
tor  in  Bronchiogenic  Carcinoma:  A  Study  of 
Six  Htmdred  and  Eighty-Four  Proved  Cases, 
Jovimal  of  the  American  Medical  Association 
(1950),  cited  at  ACR  150. 

u  McConnell,  Gordon,  and  Jones.  Occupa¬ 
tional  and  Personal  Factors  in  the  Etiology 
of  Carcinoma  of  the  Lvmg,  Lancet  (London, 
1952) ;  Doll  and  Hill,  A  Study  of  the  Aetiology 
of  Carcinoma  of  the  Lung,  BritislV' Medical 
Journal  (1952),  cited  at  ACR  150. 

i*SadowBky.  GiUlam,  and  Cornfield,  The 
Statistical  Association  Between  Smoking  and 
Carcinoma  of  the  Lung,  Jotuual  of  the  Na¬ 
tional  Cancer  Institute  (1953);  Wynder  and 
Cornfield,  Cancer  of  the  Lung  in  Phjrsicians, 
New  England  Journal  of  Medicine  (1953); 
Koulmnies,  Smoking  and  Pulmonary  Car¬ 
cinoma,  Acta  Radiol  (Stockholm)  (1953); 
Llcklnt,  Atiologie  imd  Prophylaze  des  Lun- 
genkrebees:  2.  Statistische  Voraussetzungen 
zm  Klarung  der  TabtUEarauchatiologle  des 
Limgmkrebses  (1953),  cited  at  ACR  150. 


Tlie  year  1954  waa  a  watershed  in  tiie 
history  of  smoking  research.  Four  more 
retroG^iectlve  surveys  added  to  the  ac¬ 
cumulation  of  evidence  Indicating  a  re¬ 
lationship  between  smcddng  and  lung 
cancer  ”  Perhaps  more  important,  the 
first  results  of  prospective  studies  were 
published.”  Dr.  Joseph  Berkson  has  tes¬ 
tified  to  the  great  p(^>ular  impact  of 
these  prospective  studies,  noting  that 
when  the  first  Hammond-Hom  report 
was  published,  “•  •  •  the  conclusion 
[was]  *  •  •  firmly  announced,  at  least 
in  the  newspapers,  that  smoking  causes 
cancer  of  the  lung.  •  •  •  [W]e  all 
heard,  if  in  no  other  way  than  through 
vivid  reports  in  the  newspapers,  that 
some  investigations  had  shown  conclu¬ 
sively  that  smoking  causes  cancer  of  the 
lung.”  ” 

In  1954,  the  accumulated  evidence 
linking  smoking  with  limg  cancer  made 
a  sharp  impact  on  the  scientific  com¬ 
munity  at  large.  The  Public  Health 
Cancer  Association  and  the  American 
Cancer  Society  adopted  resolutions  ac¬ 
knowledging  an  apparent  association  of 
smoking  with  lung  cancer,  and  the 
British  Ministry  of  Health  published  a 
report  on  Smoking  and  Lung  Cancer.” 
And  it  was  early  in  1954  that  tobacco 
manufacturers,  growers  and  warehous- 
ers,  “prompted  by  the  appearance  of  cer¬ 
tain  publications  claiming  an  established 
relationship  between  cigarette  smoking 
and  lung  cancer,”  established  the  To¬ 
bacco  Industry  Research  Committee  to 
sponsor  research  into  questions  of  tobac¬ 
co  and  health  and  to  “communicate  au¬ 
thoritative  factual  information  on  the 
subject  to  the  public.”  ” 

After  1954,  a  great  quantity  of  new 
research  was  published,  almost  all  of 
which  tended  to  show  that  cigarette 
smoking  is  a  cause  of  lung  cancer  and 
other  diseases.  Among  the  highlights  of 
the  post-1954  research  are  retrospective 
studies  of  lung  cancer  published  in  1955, 


»  Breslow,  et  al..  Occupations  and  Cigarette 
Smoking  as  Factors  In  Lung  Cancer.  American 
Journal  of  Public  HealUi  (1954) ;  Watson  and 
Conte,  Smoking  and  Lung  Cancer,  Cancer 
(1954);  Gzell,  Carclnome  bronchlque  et 
tabac.  Medical  Hygiene  (1954);  Randig, 
Untersuchungen  zur  Atlolog;le  des  Bronchial- 
karzlnoms,  Oeff  Gesundheitsdlenst  (1954), 
cited  at  ACR  150. 

^Doll  and  HlU,  The  Mortality  of  Doctors 
in  Relation  to  Their  Smoking  Habits:  A 
Preliminary  Report,  British  Medical  Joiurnal 
(1954),  cited  at  ACR  150.  Hammond  and 
Horn,  The  Relationship  Between  Human 
Smoking  Habits  and  Death  Rates:  A  Follow¬ 
up  Study  of  187,766  Men,  Journal  of  the 
American  Medical  Association  (1954). 

u  Berkson,  Smoking  and  Cancer  of  the  Limg 
(2d  (Jime  1961)  reprinting  from  Proc.  Staff 
Meetings  Mayo  Clinic  (J\me  22,  I960)),  pp. 
2.6. 

Statements  on  Cigarette  Smoking  and 
Health  by  United  States  and  Foreign  Health 
Associations  and  Organlzatloxis,  Medical  So¬ 
cieties,  Governmental  Public  Health  Bodies 
and  Officials,  and  International  Health  Or¬ 
ganizations  (Ex.  B  in  this  proceeding)  (here¬ 
inafter  cited  “Statements”],  App.  I,  Ezs.  9, 
3;  App.  n,  Ezs.  21, 22. 

HU.  Rep.  No.  1372,  False  and  Misleading 
Advertising  (FUter-Tip  Cigarettes) ,  85th 
Cong.  2d  Sees,  [hereinafter  cited  “HJl. 
Bep.”].p.3  (1958). 
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1956.  and  1957;  **  the  seccmd  report  on 
the  Doll  and  Hill  proepectiYe  study 
(1956) :  ”  and  an  important  pathological 
study  (also  in  1956)  .**  TO  obtain  a  com- 
prehensive  review  of  the  evidence,  the 
American  Cancer  Society,  the  National 
Cancer  Institute,  the  National  Heart  In« 
stitute,  and  the  American  Heart  Associa¬ 
tion  Jointly  sponsored  a  Study  Group  on 
Smoking  and  Health.  On  March  6. 1957, 
the  Study  Oroim  issued  its  report,  in 
which  it  concluded  that: 

The  ram  total  of  aoientlilc  evidenoe  eetab- 
liahee  beyond  reasonable  doubt  that  cigarette 
smoking  Is  a  caiisative  factor  in  the  rapidly 
increaelng  Inddenoe  of  human  epidermoid 
oavclnoma  of  the  lung. 

The  evidence  of  a  cause-effect  relationship 
is  adequate  tor  considering  the  initiation  of 
public  health  measures.  (Statements,  App. 
I.  Bz.  8.] 

The  British  Medical  Research  Council 
completed  a  comprdti^isive  review  (rf  the 
evidence  in  June  1957.  Its  conclusions 
were  similar  to  those  of  the  Study  Group: 

Bvldence  from  many  investigations  in  dif¬ 
ferent  countrlee  indicates  that  a  major  part 
of  the  increase  (in  death  rate  frcan  Itmg  can¬ 
cer]  is  associated  with  t(^9aooo  smoking,  par¬ 
ticularly  in  the  form  of  cigarettes.  In  the 
opinion  of  the  Ck>uncil,  the  most  reasonable 
interpretation  of  this  evidence  is  that  the  re¬ 
lationship  is  one  of  direct  cause  and  effect. 
(Id.,  App.  n.  Ex.  24.] 

In  July  1957,  the  Surgeon  General  of 
the  United  States  Public  Health  Service, 
Dr.  Leroy  Burney,  declared: 

*nie  Public  Health  Service  feels  the  weight 
of  the  evidenoe  is  increasingly  pointing  in 
one  direction:  that  excessive  smoking  is  one 
of  the  causative  factors  in  liing  cancer. 
(ACR  7.] 

Earlier  the  same  year,  at  hearings  held 
by  the  L^al  and  Monetcuy  Affairs  Sub¬ 
committee  of  the  House  Committee  on 
Government  Operations  (Blatnik  Sub- 
cmnmittee),  the  Surgeon  General  had 
testified: 

It  is  clear  there  is  an  Increasing  and  con¬ 
sistent  body  of  evidenoe  that  excessive  cig¬ 
arette  smoking  is  one  the  caiisative  factors  in 
lung  cancer.  (HJEl.  Rep.  7.] 


Stocks  and  (Campbell,  Lung  Cancer  Death 
Rates  Among  Non-Smokers  and  Pipe  and 
Cigarette  Smokers:  An  Bvaltiatlon  in  Relation 
to  Air  PoUution  by  Benzpyrene  and  Other 
Subetances,  British  Medical  Journal  (1965): 
Wynder,  et  al..  Lung  Cancer  in  Women:  A 
Study  of  Environmental  FacUms,  New  Eng¬ 
land  Journal  of  Medicine  (1966);  S^,  et  al.. 
An  Epidemiological  Study  an  Cancer  in 
Japan,  Oann  (1967);  Mills  and  Porter.  To¬ 
bacco  Smoking,  Motor  Exhaust  Fumes,  and 
General  Air  PoUution  in  Relation  to  Lung 
Cancer  Incidence,  Cancer  Research  (1967); 
Stocks.  Cancer,  Incidence  in  North  Wales  and 
Liverpool  Region  in  Relation  to  Habits  and 
Environment.  IX.  Smoke  and  Smoking, 
British  Empire  Cancer  Campaign  (1967); 
Schwartz  and  Denoix,  L’enquete  francaise  sur 
I’etiologie  du  cancer  broncho-pulmonalre: 
Role  du  tabac,  Sem.  Hop.  Paris  (1967) ,  cited 
at  ACR  160. 

**DoU  and  Hill,  Lung  Cancer  and  Other 
Causes  of  Death  in  Relation  to  Smoking:  A 
Second  Report  on  the  Mortality  of  British 
Doctors.  British  Medical  Journal  (1956) ,  cited 
at  ACR  150. 

**  Auerbach,  et  al..  The  Anatomical  Ap¬ 
proach  to  the  Study  of  Smoking  and  Bron¬ 
chogenic  Carcinoma:  vA  Preliminary  Report 
of  41  Cases,  Cancer  (1966),  cited  at  ACR  167. 


*T>r.  (John  R.]  Heller,  Dlreetor  of  the 
National  Cancer  Institute,  told  the  suboom^ 
mittee  that  the  ‘overwhelming  majority*  of 
scientists  and  physicians  In  the  Public  Health 
Service  supported  this  position.  He  also 
estimated  that  75  percent  of  physicians  and 
scientists  ‘who  have  knowledge  and  some 
comiMtence  within  this  area*  would  also  rap¬ 
port  the  stand  of  the  Surgeon  General.** 
(Ibid.) 

While  some  dissent  was  expressed.* 
the  evidence  of  the  health  hazards  of 
smoking  continued  to  mount.*  In  1959, 
the  Commissioner  of  Health  of  New  York 
State  found 

*  *  *  no  reasonable  doubt  on  the  part  ot 
authoritative  health  agencies  concerned  with 
cancer  that  the  xise  of  tobacco  acts  in  some 
way  to  increase  the  chances  of  develc^ing 
lung  cancer  to  a  significant  degree.  (State¬ 
ments,  App.  I,  Exs.  49  and  46.] 

In  the  same  year,,  the  American  Public 
Health  Association  called  for  action  be¬ 
cause  “scientific  evidence  has  established 
that  excessive  cigarette  smoking  is  a 
major  factor  [in  lung  cancer]**  (State¬ 
ments,  App.  I,  Ex.  1) ;  and  Surgeon  Gen¬ 
eral  Burney,  reviewing  the  additional 
research  since  his  1957  statement,  reiter¬ 
ated  the  belief  of  the  Public  Health 
Service  that: 

The  weight  of  evidence  at  present  impU- 
eates  smoking  as  the  principal  etiological 
(causal]  factor  in  the  increased  incidence  of 
lung  cancer. 

Cigarette  smoking  particularly  is  associ¬ 
ated  with  an  increased  chance  of  developing 
lung  cancer. 

No  method  of  treating  tobacco  or  filtering 
the  smoke  has  been  demonsteated  to  be 
effective  in  materially  reducing  or  eliminat¬ 
ing  the  hazard  of  lung  cancer.  (ACR  7.] 

In  1960,  further  significant  research 
was  published.*  In  that  year  the  Board 
of  Directors  of  the  American  Cancer 
Society  expressed  its  judgment  that: 

*  *  *  the  clinical,  epidemiologic,  experi¬ 
mental,  chemical  and  pathological  evidence 
*  *  *  indicates  beyond  reasonable  doubt 


**E.g..  Berkson,  supra  note  19;  Eastcott, 
The  Epidexniology  of  Lung  Cancer  In  New 
Zealand.  Lancet  (1956);  Herdan,  Increase  in 
the  Mortality  Due  to  Cancer  of  the  Ltmg  in 
the  Light  of  the  Distribution  of  the  Disease 
Among  the  Different  Social  Classes  and  Oc¬ 
cupations.  British  Journal  of  Cancer  (1968); 
Dean,  Lung  Cancer  Among  White  South 
Africans.  British  Medical  Journal  (1969) . 

**See  Haenszel.  Shlmkln,  and  Mantel,  A 
Retro6p>ective  Study  of  Lung  Cancer  in 
Women,  Journal  of  the  National  Cancer  In¬ 
stitute  (1968) ;  Hammond  and  Horn,  Smoking 
and  Death  Rates — ^Report  on  Forty-Four 
Months  of  Follow-up  of  187,783  Men:  I.  Total 
Mortality,  Joiirnal  of  the  American  Medical 
Association  (1958);  Hammond  and  Horn, 
Smoking  and  Death  Rates — ^Report  on  Forty- 
Foiur  Months  of  Follow-up  of  187,788  Men; 
n.  Death  Rates  by  Cause,  Journal  of  the 
American  Medical  Association  (19r(i):  Dom, 
The  Mortality  of  Smokers  and  Non-Smokers, 
American  Statistical  Association,  Proceedings 
of  the  Social  Statistics  Section  (1958); 
Lombard  and  Snegireff,  An  Epidemiological 
Study  of  Lung  Cancer,  Cancer  (1969),  cited 
at  ACR  150. 

*>  Dunn,  Linden,  and  Breslow,  Lung  Cancer 
Mortality  E;xperlence  of  Men  in  Certain  Oc¬ 
cupations  in  California.  American  Journal  of 
Public  Health  (1960);  Auerbach,  et  al., 
Microecc^ic  Examination  of  Bronchial  Epi- 
theliiun  in  Children,  American  Review  of 
Respiratory  Diseases  (1960),  cited  at  ACR 
160,  170. 


that  cigarette  smoking  Is  the  major  caiise 
of  the  unprecedented  increase  in  lung  cancer. 
(Statements.  App.  I.  Ex.  4.] 

The  National  Tuberculosis  Association 
warned: 

*  «  «  cigarette  smoking  is  a  major  cause 
of  lung  cancer.  •  •  * 

*  *  *  No  present  method  of  treating  to- 
bcuxx>  f  r  filtering  the  smoke  has  been  proved 
to  reduce  the  harmful  effects  of  cigarette 
smoking.  •  *  •  (Id.,  App.  I,  Ex.  6.] 

A  World  Health  Organization  Study 
Group  identified  cigarette  smoking  as  a 
majorcauseof  lung  cancer:  '  , 

The  study  Group  unanimously  agreed  that 
that  tho'e  was  no  reason  to  modify  the  con¬ 
clusions  reached  by  these  experts  (the  “offi¬ 
cial,  voluntary  and  other  scientific  bodies 
(which]  have  reviewed  the  evidence  bearing 
on  this  association**  between  cigarette  smok¬ 
ing  and  lung  cancer]  that  the  sum  total  of 
the  evidence  available  today  was  most 
reasonably  interpreted  as  indicating  that 
cigarette  smoking  is  a  major  causative  factor 
in  the  increasing  incidence  of  htunan  car¬ 
cinoma  of  the  limg.  Recognizing  that  this 
conclusion  has  not  been  accepted  by  all  who 
have  studied  or  written  on  the  subject,  the 
Study  Group  agreed  that  while  some  of  the 
criticisms  levelled  did  suggest  avenues  for 
frxrther  investigation,  none  could  be  con¬ 
sidered  as  casting  any  serious  doubt  on  the 
conclusions  reached  on  the  basis  of  the  ex¬ 
tensive  studies  already  made.  (Statements, 
App.  m.  Ex.  2.] 

In  1961,  the  heads  of  the  American 
Cancer  Society,  the  American  Public 
Health  Association,  the  American  Heart 
Association,  and  the  National  Tubercu¬ 
losis  Association  mrged  the  President  of 
the  United  States  to  establish  a  commis¬ 
sion  to  study  the  ‘‘widespread  implica¬ 
tions  of  the  tobacco  problem”  (ACTR  7). 
On  January  4,  1962,  representatives  of 
these  four  organizations  met  with  Sur¬ 
geon  General  Luther  L.  Terry.  Shortly 
thereafter,  the  Surgeon  General  recom¬ 
mended  the  establishment  of  an  advisory 
committee  composed  of  “outstanding  ex¬ 
perts  who  would  assess  available  knowl¬ 
edge  in  this  area  (smoking  and  health] 
and  make  appropriate  recommendations 
•  •  (iWd.). 

Meanwhile,  the  Royal  College  of 
Physicians  of  London  issued  a  report, 
Smoking  and  Health,  in  which  it  con¬ 
cluded: 

Cigarette  smoking  is  a  caiise  of  lung  can¬ 
cer.  and  bronchitis  and  probably  contributes 
to  the  development  of  coronary  heart  disease 
and.  varioiis  other  less  common  diseases.  It 
delays  healing  of  gastric  smd  duodenal  ulcers. 
(Statements,  App.  n,  Exs.  28  and  29.] 

On  April  16, 1962,  the  Surgeon  General 
proposed  that  the  advisory  group  re¬ 
evaluate  the  Public  Health  Service  posi¬ 
tion,  which  had  been  expressed  by  Sur¬ 
geon  General  Burney  in  1959,  in  the  light 
of  certain  significant  developments  be¬ 
tween  1959  and  1962,  among  them  new 
studies  indicating  that  smoking  has 
major  adverse  health  effects  and  evi¬ 
dence  that  medical  opinion  had  shifted 
significantly  against  smoking  (ACR  7-8) . 

Also  in  1962,  smoking  was  character¬ 
ized  as  a  health  hazard  by  the  Board  of 
Regents  of  the  American  College  of  CJhest 
Physicians  and  by  the  C&nadian  Cancer 
Society.  (Statements,  App.  I,  Ex.  19; 
App.  n.  Ex.  15.)  The  Council  of  the 


Thursday,  July  2,  1964 


FEDERAL  REGISTER 


8329 


American  College  Health  Association 
observed  that: 

A  preponderance  of  scientific  evidence 
(with  scant  counter  evidence)  Indicates  an 
association  relationship  and  sxiggests  a  causal 
relationship  between  cigarette  smoking  and 
some  diseases.  *  •  •  [id.,  App.  I,  Ex.  14.] 

The  Dominion  Council  of  Health  of 
Canada  found  that  “overwhelming  evi¬ 
dence  shows  a  direct  relationship  be¬ 
tween  cigarette  smoking  and  lung  can¬ 
cer”  id.,  App.  n.  Ex.  38) ,  and  the  Cana¬ 
dian  Medical  Association  declared  that 

The  causal  relationship  between  smoking, 
particularly  cigarette  smoking,  and  the 
alarming  Increase  In  cancer  of  the  lung  Is 
now  accepted  In  medical  and  scientific  circles. 
[Id..  App.  n,  Bx.  9.] 

The  American  Cancer  Society  pub¬ 
lished  a  booklet,  “Cigarette  Smoking  and 
Cancer,”  in  which  it  found  no  reasonable 
explanation  other  than  causation  for  the 
“consistent  association”  between  ciga¬ 
rette  smoking  and  lung  cancer.  (Id., 
App.  I,  Ex.  5.)  The  Sub-committee  on 
Bronchitis  of  the  Standing  Medical  Ad¬ 
visory  Committee  of  the  Scottish  Home 
and  Health  Department,  “having  re¬ 
viewed  the  rapidly  accumulating  evi¬ 
dence,  •  •  *  [was]  firmly  of  the  view 
that  smoking  is  one  of  the  most  impor¬ 
tant  causes  of  bronchitis.”  (Id..  App.  n. 
Ex.  32.)  And  the  First  Report  of  an  Ex¬ 
port  Committee  on  Cancer  Control  of  the 
World  Health  Organization  noted  that 
“the  relationship  between  cigarette¬ 
smoking  and  the  rapidly  increasing  inci¬ 
dence  of  cancer  of  the  lung  is  well  known” 
(id..  App.  m.  Ex.  3) . 

In  1963,  the  House  of  Delegates  of  the 
American  Medical  Association  acknowl¬ 
edged  its  “*  *  •  duty  to  point  out  the 
effects  on  the  young  of  the  use  of  toxic* 
materials,  including  tobsu»o.”“  The 
Canadian  Public  Health  Association  ac¬ 
cepted  the  evidence  “that  cigarette 
smoking  is  a  major  .  .  .  cause  of  lung 
cancer”  (Statements,  App.  n,  Exs.  13 
and  14).  And  the  American  Public 
Health  Association  suiopted  a  resolution 
characterizing  the  cuirent  level  of  ciga¬ 
rette  smoking  as  a  “serious  health 
hazard”  (id.,  App.  I,  Ex.  2). 

Finally,  on  January  11,  1964,  the  Re¬ 
port  of  the  Surgeon  General’s  Advisory 
Committee  on  Smoking  smd  Health  was 
published.  Its  judgment  was  that  “Ciga¬ 
rette  smoking  is  a  health  hazard  of  suffi¬ 
cient  importsmce  in  the  United  States  to 
warrant  appropriate  remedial  action.” 
(ACR  33.) 

B.  The  present  state  of  knowledge 
concerning  the  health  hazards  of  ciga¬ 
rette  smoking.  1.  The  Report  of  the 
Surgeon  General’s  Advisory  Committee 
on  Smoking  and  Health — (a)  Genesis, 
Methodology,  Etc. — In  1962,  the  nation’s 
highest  public  health  officer.  Dr.  Luther 
L.  Terry,  the  Surgeon  General  of  the 
United  States  Public  Health  Service, 
“appointed  a  committee,  drawn  from  all 


“Id..  App.  I,  Ex.  11.  In  light  of  this  rexo- 
lution,  the  AMA’s  division  of  environmental 
medicine  and  medical  services  recently  is¬ 
sued  a  booklet  warning  that,  “The  longer  you 
smoke  and  the  more  you  smoke  the  greater 
tbe  risk  of  developing  lung  cancer.”  Wall 
Street  Journal,  Friday,  May  8,  1964,  p.  6, 
cols.  1-2. 


the  pertinent  scientific  disciplines,  to  re¬ 
view  and  evsduate  both  this  new  and 
older  data  and,  if  possible,  to  reach  some 
definitive  conclusions  on  the  relation¬ 
ship  between  smoking  and  health  in 
general.”®  The  data  to  which  he  had 
reference  consisted  of  the  mounting  evi¬ 
dence,  some  of  which  we  have  already 
discussed,  of  the  causal  relatimishlp  be¬ 
tween  cigarette  smoking  and  death  from 
certain  diseases.  Specifically,  Dr.  Terry 
felt  that  the  following  new  developments 
in  the  period  1959-1962  emphasized  the 
need  for  a  comprehensive  and.  if  pos¬ 
sible,  definitive  reexamination  of  the 
health  issue: 

1.  New  studies  indicating  that  smoking 
has  major  adverse  health  effects. 

2.  Representations  from  national  vol¬ 
untary  health  agencies  for  action  on  the 
part  of  the  Service. 

3.  The  recent  study  and  report  of  the 
Royal  College  of  Physicians  of  London. 

4.  Action  of  the  Italian  Government 
to  forbid  cigarette  advertising;  curtailed 
advertising  of  cigarettes  by  Britain’s 
major  tobacco  companies  on  TV;  and  a 
similar  decision  on  the  part  of  the  Danish 
tobacco  industry. 

5.  A  proposal  by  Senator  Maurine  Neu- 
berger  that  Congress  create  a  commis¬ 
sion  to  investigate  the  health  effects  of 
smoking. 

6.  A  request  for  technical  guidance  by 
the  Service  from  the  Federal  'Trade  Com¬ 
mission  on  labeling  and  advertising  of 
tobacco  products. 

7.  Evidence  that  medical  opinion  has 
shifted  significantly  against  smoking. 
[ACR  8.1 

’The  methodology  of  the  Advisory  Com¬ 
mittee  was  agreed  upon  at  a  meeting  at 
which  the  Tobacco  Institute,  along  with 
other  interested  organizations  such  as 
the  American  Cancer  Society  and  the 
American  Medical  Association,  was  rep¬ 
resented.  It  was  decided  that  “An  ob¬ 
jective  assessment  of  the  nature  and 
magnitude  of  the  health  hazard  *  *  * 
[would]  be  made  by  an  expert  scientific 
advisory  committee  which  would  review 
critical^  all  available  data  but  would  not 
conduct  new  research.  This  committee 
would  produce  and  submit  to  the  Sur¬ 
geon  General  a  technical  report  contain¬ 
ing  evaluations  and  conclusions.”  (ACR 
8.) 

The  participants  in  the  meeting  •  •  • 
compUed  a  list  of  more  than  150  scientists 
and  physicians  working  in  the  fields  of  bi¬ 
ology  and  medicine,  with  Interests  and  cc«n- 
petence  in  the  broad  range  of  medical 
sciences  and  with  capacity  to  evaluate  the 
elements  and  factors  in  the  complex  relation¬ 
ship  between  tobcuxo  smoking  and  health. 
During  the  next  month,  these  lists  were 
screened  by  the  representatives  of  organiza¬ 
tions  present  at  the  July  27  meeting.  Any 
organization  could  veto  any  of  the  names  on 
the  list,  no  reasons  being  required.  Particu¬ 
lar  care  was  taken  to  eliminate  the  names  of 
any  persons  who  had  taken  a  public  position 
on  the  questions  at  issue.  From  the  final  list 
of  names  the  Surgeon  General  selected  ten 
men  who  agreed  to  serve  on  the  •  •  •  com¬ 
mittee  ♦  •  •  [ACR  8-9.] 


**  ACR,  p.  V.  The  President  acknowledged 
and  approved  the  Surgeon  General’s  action 
on  the  same  day.  Ibid. 


This  method  of  selecting  the  members 
of  the  Advisory  Committee  refiected  the 
Surgeon  General’s  determination  that 
“if  it  were  humanly  possible  the  new 
study  would  be  done  in  such  a  way  that 
something  might  be  settled  no  matter 
what  conclusions  the  Committee  might 
reach,  at  least  until  substantial  new  evi¬ 
dence  accumulated.”  •*  “[T]he  members 
were  to  be  competent  and  impartial  in 
appearance  and  in  fact.”  (R.  10,  testi¬ 
mony  of  Dr.  Hundley.)  Thus,  the  ciga¬ 
rette  indurtry  had  an  absolute  veto  over 
nominees  to  the  Advisory  Committee  (R. 
32,  testimony  of  Dr.  Hundley) ;  in  addi¬ 
tion,  one  of  the  10  members  of  the  Com¬ 
mittee  was  nominated  by  the  Tobacco 
Institute.® 

The  Advisory  Committee’s  Report  de¬ 
scribes  how  its  work  was  actually  con¬ 
ducted  (ACR  13-19) : 

At  the  outset,  the  Sturgeon  General  empha¬ 
sized  his  respect  for  the  freedom  of  the  Ctxn- 


**  R.  10  (testimony  of  Dr.  James  M.  Hund¬ 
ley,  Assistant  Surgeon  General  of  the  United 
States  Public  Health  Service  and  Vice-Chair¬ 
man  of  the  Advisory  Committee). 

**Ibid.  The  members  of  the  Committee 
as  finaUy  selected  were  the  following:  (see 
ACR  9-10) 

Stanhope  Bayne-Jones,  MU.,  LXU.,  (Re¬ 
tired)  ,  Former  Dean,  Yale  School  of  Medicine 
(1935-40);  former  President,  Joint  Admin¬ 
istrative  Board,  ComeU  University,  New  York 
Hospital  Medical  Center  (1947-52);  former 
President,  Society  of  American  Bacteriolo¬ 
gists  (1929)  and  American  Society  of  Pathol¬ 
ogy  and  Bacteriology  (1940).  Field:  Nattue 
and  Causation  of  Disease  in  Htiman  Popula¬ 
tions. 

Dr.  Bayne-Jones  served  also  sis  a  special 
consultsmt  to  the  Committee  staff. 

Walter  J.  Bturdette,  MU.,  Ph.  D.,  Head  of 
Department  of  Surgery,  University  of  Utah 
School  of  Medicine,  Salt  Lake  City.  Fields: 
ClinicsU  &  Experimental  Smrgery;  Genetics. 

William  G.  Cochran,  MA.,  Professor  of  Sta¬ 
tistics,  Harvsud  University.  Field:  Mathe- 
maticfU  Statistics,  with  Specisd  Application 
to  Biologicsd  Problems. 

Emmanuel  Farber,  MU.,  Ph.  D.,  Chairman, 
Depsirtment  of  Pathology,  University  of  Pitts- 
bmrgh.  Field:  Experimental  smd  Clinical 
Pathology. 

Louis  F.  Fleser,  Ph.  D.,  Sheldon  Emory  Pro¬ 
fessor  of  Organic  Chemistry,  Harvsurd  Univer¬ 
sity.  Field:  Chemistry  of  Carcinogenic  Hy¬ 
drocarbons. 

Jacob  Furth,  MU.,  Professor  of  Pathology, 
Columbia  University,  and  Director  of  Pathol¬ 
ogy  Laboratories,  Francis  Delafield  Hospital, 
New  York,  N.Y.  Field:  Cancer  Biology. 

John  B.  Hickam.  MU.,  Chairman,  Depart¬ 
ment  of  Internal  Medicine,  University  of  In¬ 
diana,  Indianapolis.  Fields:  Internal  Medi¬ 
cine,  Physiology  of  Cardiopulmonary  Disease. 

Charles  LeMaistre,  M.D.,  Professor  of  In¬ 
ternal  Medicine,  The  University  of  Texas 
Southwestern  Medical  School,  and  Medical 
Director,  Woodlawn  Hospital,  Dallas,  Texas. 
Fields:  Internal  Medicine,  Pulmonary  Di¬ 
seases,  Preventive  Medicine. 

Leonard  M.  Schuman,  MU.,  Professor  of 
Epidemiology,  University  of  Minnesota 
School  of  Public  Health,  Minneapolis.  Field : 
Health  and  Its  Relationship  to  the  Total 
Environment. 

Maurice  H.  Seevers,  M.D.,  Ph.  D.,  Chairman, 
Department  of  Pharmacology,  University  of 
Michigan,  Ann  Arbor.  Field:  Pharmacology 
of  Anesthesia  and  Habit-Fcwming  Drugs. 

Chairman:  Luther  L.  Terry,  MU.,  Smgeon 
General  of  the  United  States  PubUc  Health 
Service. 

Vice-Chairman:  James  M.  Hundley,  MU., 
Assistant  Surgeon  C3teneral  for  Operations, 
United  States  Public  Health  Service. 
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mlttee  to  proooed  wltb  the  etudy  end  to  re¬ 
port  M  It  sew  fit.  end  he  pledged  ell  supiKirt 
poesible  ftom  the  United  Stetes  Public  Heelth 
Serrlce.  The  Senrloe.  repreeented  chiefly  by 
his  oflloe,  the  Netlooel  Institutes  at  Heelth. 
the  Netionel  Llbrery  of  Medldne.  the  Bureeu 
of  8tete  Serrlces.  end  the  Netionel  Center 
for  Heelth  Stetistlcs,  furnished  the  eble  end 
deroted  personnel  thet  constituted  the  steff 
et  the  Ocxninlttee’s  heedquerters  In  Wesh- 
Ington.  end  provided  en  eztraordlnery  variety 
end  voltune  of  supplies,  fedlities  end  re¬ 
sources.  In  eddltlon,  the  neoeesery 
support  was  made  evellable  by  the  Service. 

•  •  •  •  • 

As  the  primary  duty  of  the  Committee  was 
to  assess  Infcrmetlon  about  smoking  and 
heelth.  e  major  general  requirement  was  that 
of  making  the  Information  evellable.  The* 
requirement  was  met  In  three  ways.  The 
flrrt  end  most  important  was  the  blblio- 
gra4;)hle  service  provided  by  the  National  Li¬ 
brary  of  Medldne.  As  the  aimotated  mono¬ 
graph  by  Larson,  Haag,  and  Silvette— c<nn- 
piled  from  more  than  6,000  artldee  published 
In  some  1,200  Journals  up  to  and  largely  into 
1050 — was  available  as  a  basic  reference 
source,  the  National  Library  of  Medicine  was 
requested  to  c(»q;>ile  a  bibliography  (by  au¬ 
thor  and  by  subject)  covwlng  the  world  lit¬ 
erature  frmn  1058  to  the  present.  In  com¬ 
pliance  with  this  request,  the  National 
Library  of  Medicine  furnished  the  C<xnmlt- 
tee  Mbllographiee  containing  approximately 
1100  titles.  Fortimately,  the  Committee 
staff  was  housed  In  the  National  Library  of 
Medicine  on  the  grounds  of  the  National  In¬ 
stitutes  of  Health,  and  through  this  location 
had  ready  access  to  books  and  periodicals,  as 
well  as  to  sdentists  working  in  its  fleld  of 
Interests.  Modem  apparatus  for  photo-re¬ 
production  of  articles  was  used  constantly  to 
provide  copies  needed  tat  study  by  members 
of  the  Committee.  In  addition,  the  members 
drew  upon  the  libraries  and  bibliographic 
services  of  those  institutions  In  which  they 
held  academic  positions.  A  considerable 
voliune  of  copies  of  reports  and  a  number  of 
special  articles  were  received  from  a  variety 
of  additional  sources. 

All  of  the  major  companies  manufacturing 
dgarettee  and  other  tobcuico  {woducts  were 
Invited  to  submit  statements  and  any  In¬ 
formation  pertinent  to  the  Inqtilry.  The  re¬ 
plies  which  were  received  were  taken  Into 
consideration  by  the  Committee. 

Through  a  system  of  contracts  with  Indi¬ 
viduals  competent  In  certain'  flelds,  special 
reports  were  prepared  tar  the  use  of  the 
Committee.  Through  these  sources  much 
valuable  Information  was  obtained;  some  of 
It  new  and  hitherto  tmpubllshecL 

In  addition  to  the  special  r^xirts  jnepared 
under  contracts,  many  conferences,  seminar- 
like  meetings,  consultaticms.  visits  and  cor¬ 
respondence  made  available  to  the  Com¬ 
mittee  a  large  amoimt  of  material  and  a 
considerable  amount  of  well-inf<nined  and 
well-reasoned  c^inion  and  advice. 

To  deal  in  depth  and  discrimination  with 
the  tc^lcs  listed  above,  the  Committee  at 
its  flrst  meeting  fcwmed  subcommittees  with 
much  overlapping  In  memborship.  These 
subcommittees  were  the  main  f<Mroes  en¬ 
gaged  in  collection,  analysis,  and  evalua¬ 
tion  of  data  from  published  r^>orts.  con¬ 
tractual  reports,  discussions  at  conferences, 
and  from  some  new  prospective  studies  re- 
luogrammed  and  carried  out  generously  at 
the  request  of  the  Committee  ....  The 
flrst  formulations  of  oonclusl(ms  were  made 
by  these  subcommittees,  and  these  were  sub¬ 
mitted  to  the  full  Committee  for  revision 
and  ad<9tion  after  debate. 

•  •  •  •  • 

In  making  critical  apimdsals  of  data  and 
Interpretations  and  In  formulating  its  own 
oonclusions.  the  Surgeon  Oeneralls  Advisory 
Committee  on  Smoking  and  Health — Its  In¬ 


dividual  members  and  Its  subcommittees  and 
the  Committee  as  a  whole — made  decisions 
or  Judgments  at  three  levels.  These  levels 
were: 

l.  Judgment  as  to  the  validity  of  a  pUb* 
llcatlon  or  report.  Entering  into  the  mak¬ 
ing  of  this  Judgment  were  such  elements 
as  estimates  of  the  competence  and  train¬ 
ing  of  the  Investigator,  the  degree  of  free¬ 
dom  from  bias,  design  acapt  at  the  investi¬ 
gation,  adequacy  of  facilities  and  resoxirces, 
adeqtiacy  of  controls. 

n.  Judgment  as  to  the  validity  of  the  In¬ 
terpretations  placed  by  Investigators  upon 
their  observations  and  data,  and  as  to  the 
l(^c  and  Justiflcatlon  of  their  conclusicms. 

m.  Jud^ents  necessary  for  the  formula¬ 
tion  of  conclusions  within  the  Cmnmittee. 

The  primary  reviews,  analyses  and  evalu¬ 
ations  of  publications  and  unpublished  re- 
Xx>rt8  containing  data,  interpretations  and 
conclusions  of  authors  were  made  by  Indi¬ 
vidual  members  of  the  Committee  and.  In 
some.instances,  by  consiUtants.  Their  state¬ 
ments  were  next  reviewed  and  evaluated  by 
a  subcommittee.  This  was  followed  at  an 
appropriate  time  by  the  Committee’s  criti¬ 
cal  consideration  of  a  subcommittee’s  report, 
and  by  decisions  as  to  the  selection  of  ma¬ 
terial  for  inclusion  In  the  drafts  of  the 
Report,  together  with  drafts  of  the  conclu¬ 
sions  submitted  by  subcommittees.  Finally, 
after  repeated  critical  reviews  of  drafts  of 
chapters,  conclusions  were  form\ilated  and 
adopted  by  the  whole  Conunlttee,  setting 
forth  the  considered  Judgment  of  the 
Committee.  ^ 

The  methodology  of  the  Advisory 
Committee — the  mode  of  selecting  the 
members  of  the  Committee  and  the  com¬ 
prehensive,  scrupulous  and  exacting  na¬ 
ture  of  the  Committee’s  inquiry — iqipears 
to  have  been  designed  to  assure  maxi¬ 
mum  objectivity,  disinterest  and  compe¬ 
tence.  In  the  words  of  the  Vice-Chair¬ 
man.  Dr,  Hundley,  the  objective  was  “a 
study  and  report  that  would  be  authori¬ 
tative,  conclusive,  and  which  could  be 
the  basis  for  policy  and  action.”  (R.  11.) 

That  this  objective  has  been  attained  is 
suggested  by  the  following  factors, 
among  others:  On  January  27,  1964, 
shortly  after  the  Report  of  the  Advisory 
Committee  had  been  released,  the  Sur¬ 
geon  General  announced  the  "full  ac¬ 
ceptance  of  the  principal  findings  and 
conclusions  of  the  report”  the  Public 
Health  Service  (R.  9) .  The  President  of 
the  American  Cancer  Society  has  stated 
that  he  accepts  the  findii^  of  the  Com¬ 
mittee  "Absolutely”  (R.  237) .  A  promi¬ 
nent  research  scientist  in  the  field  has 
stated  that  the  procedure  and  findings  of 
the  Committee  were  "conservative  to  an 
extreme,”  and  that  no  public  or  private 
body  which  wanted  to  inform  itself,  bb- 
jectively  and  impartially,  as  to  the  state 
of  the  evidence  on  the  he^th  hazards  (if 
any)  of  cigarette  smoking,  could  have 
done  a  more  adequate  job  of  inquiry  and 
analysis  (R.  323,  testimony  of  Dr.  Bock) . 
Significantly,  also,  the  cigarette  manu¬ 
facturers.  in  their  appearance  before  the 
Commission  in  this  proceeding,  made  no 
challenge  whatever  to  the  procedure  or 
findings  of  the  Advisory  Committee. 

The  Commission  concludes  that  the 
Report  of  the  Advisory  Committee  is  of 
the  highest  authority  and  reliability.  Its 
essential  findings  stand  unchallenged 
and  uncontroverted  in  this  proceeding. 

(b)  Findings.  Excerpts  from  the 
findings  and  conclusions  of  the  Advisory 
Committee’s  Report  follow; 


On  the  basis  of  prolonged  study  and  evalu¬ 
ation  of  many  lines  of  converging  evidence, 
the  Conunlttee  makes  the  foUoirtng  Judg¬ 
ment: 

Cigarette  smoking  is  a  health  hazard  of 
sulBclent  Importance  In  the  United  States  to 
warrant  appropriate  remedial  action.  [ACB 
8S.] 

•  «  •  •  • 

Cigarette  smoking  is  associated  with  a  70 
percent  Increase  in  the  age-speclflc  death 
rates  of  males,  and  to  a  lesser  extent  with  in¬ 
creased  death  rates  of  females.  The  total 
number  of  excess  deaths  causally  related  to 
cigarette  smoking  In  the  UJ3.  population 
cannot  be  accurately  estimated.  In  view  of 
the  continuing  and  mounting  evidence  from 
many  sources.  It  is  the  Judgment  of  the  Com¬ 
mittee  that  cigarette  smoking  contributes 
substantially  to  mortality  from  certain  spe¬ 
cific  diseases  and  to  the  overall  death  rate. 
[Id.,  at  31.] 

•  •  •  •  • 

In  general,  the  greater  the  number  of 
cigarettes  smoked  dally,  the  higher  the  death 
rate.  For  men  who  smoke  fewer  than  10 
cigarettes  a  day.  according  to  the  seven  pro- 
q>ectlve  studies,  the  death  rate  from  all 
causes  is  about  40  percent  higher  than  for 
non-smokers.  For  those  who  smoke  from  10 
to  19. cigarettes  a  day.  It  Is  about  70  percent 
higher  than  for  non-smokers;  for  those  who 
smoke  20  to  89  a  day,  90  percent  higher;  and 
for  those  who  smoke  40  or  more.  It  is  120 
percent  higher. 

Cigarette  smokers  who  stopped  smoking 
before  enrolling  In  the  seven  studies  have 
a  death  rate  about  40  percent  higher  than 
non-smokers,  as  against  70  percent  higher 
for  current  cigarette  smokers.  Men  who 
began  smoking  before  age  20  have  a  sub¬ 
stantially  higher  death  rate  than  those  who 
began  after  age  25.  Compared  with  non- 
smokers,  the  mortality  risk  of  cigarette  smok¬ 
ers,  after  adjiutments  for  differences  In  age, 
Increases  with  duration  of  smoking  (num¬ 
ber  of  years),  and  is  higher  in  those  who 
st<9ped  after  age  55  than  for  those  who 
stopped  at  an  mrlier  age. 

In  two  studies  which  recorded  the  degree 
of  Inhalation,  the  mortality  ratio  for  a  given 
amount  of  smoking  was  greater  for  Inhalers 
than  for  non-inhalers.  [Id.,  at  29.] 

•  •  *  •  • 
Cigarette  smoking  Is  causally  related  to 
limg  cancer  in  men;  the  magnitude  of  the 
effect  of  cigarette  smoking  far  outweighs  all 
other  factors.  The  data  for  women,  though 
less  extensive,  point  in  the  same  direction. 

The  risk  of  developing  limg  cancer  in¬ 
creases  with  duration  of  smoking  and  the 
niunber  of  cigarettes  smoked  per  day,  and 
is  diminished  by  discontinuing  smoking.  In 
comparison  with  non-smokers,  average  male 
smokers  of  cigarettes  have  approximately  a 
9-  or  10-fold  risk  of  developing  lung  canca 
and  heavy  smokers  at  least  a  20-fold  risk. 
[Id.,  at  31.] 

•  •  •  *  * 

Cigarette  smoking  is  the  most  im¬ 
portant  of  the  causes  of  chronic  bron¬ 
chitis  in  the  United  States,  and^increases 
the  risk  of  dying  from  chronic  bronchitis. 

A  relationship  exists  between  pulmo¬ 
nary  emphysema  and  cigarette  smoking 
but  it  has  not  been  established  that  the 
relationship  is  causal.  The  smoking  of 
cigarettes  is  associated  with  an  increased 
risk  of  dying  from  pulmonary  emphy¬ 
sema. 

For  the  bulk  of  the  population  of  the 
United  States,  the  importance  of  ciga¬ 
rette  smoking  as  a  cause  of  chronic  bron¬ 
chopulmonary  disease  is  much  greater 
than  that  of  atmospheric  pollution  or 
occupational  exposures. 
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Cough,  sputum  production,  or  the  two 
combined  are  consistently  more  frequent 
among  cigarette  smokers  than  among 
nonsmokers. 

Cigarette  smoking  is  associated  with 
a  reduction  in  ventilatory  function. 
Among  males,  cigarette  smokers  have  a 
greater  prevalence  of  breathlessness 
than  nonsmc^ers.  [Id.,  at  38.1 
•  *  •  •  • 

The  habltiial  iise  of  tobaxxo  is  related 
primarily  to  peychological  and  social  drives, 
n>in  forced  and  perpetuated  by  the  pharma¬ 
cological  actions  of  nicotine  on  the  central 
nervous  S3rstein.  [Id.,  at  34.] 

*  •  •  •  « 

Smokers  and  users  of  tobacco  in  other 
forms  usuaUy  develop  some,  degree  of  de- 
I  pendence  upon  the  inactice,  some  to  the 
point  where  significant  emotional  dis¬ 
turbances  occur  if  they  are  deprived  of  its 
use.  The  evidence  indicates  this  dependence 
to  be  psychogenic  In  origin.  In  medical  and 
scientific  twminology  the  practice  shoxild  be 
labeled  habituation  to  distinguish  it  clearly 
from  addibtlon,  •  •  *  [but]  correctly  desig¬ 
nating  the  chronic  vise  of  tobacco  as  habitua¬ 
tion  rainier  than  addiction  carries  with  it  no 
implication  that  the  habit  may  be  broken 
easily.  [Id.,  at  350-51.] 

•  •  •  •  • 

At  the  12th  grade  level,  between  40  to  55 
percent  of  children  have  been  found  to  be 
smokers.  By  the  age  25,  estimates  of  smok¬ 
ing  prevalence  run  as  high  as  60  percent  at 
men  and  36  percent  of  women.  *  «  •  More 
recent  but  limited  data  suggest  that  there 
has  been  an  increment  in  smoking  prevalence 
at  all  age  levels  since  the  early  fifties  .... 

[It  is  estimated]  that  10  percent  of  later 
smokers  “devel(q>  the  habit  with  some  degree 
of  regularity^  before  their  teens  and  65  per¬ 
cent  during  their  high  school  years.  [Id.,  at 
351-62.] 

*  •  «  *  • 

All  avaUable  knowledge  points  towards  the 
years  from  the  early  teens  to  the.  age  of  80 
as  s  significant  period  during  which  a  ma¬ 
jority  of  later  smokers  began  to  develop  the 
active  habit.  [Id.,  at  368.] 

*  •  •  •  • 

The  cultural  milieu  seems  to  have  a  strong 
iufluenoe,  a  permissive  cultural  climate  tend¬ 
ing  to  promote  and  a  rejecting  or  outright 
pnAibitive  one  to  inhibit  smoking. 
at  3T7.] 

*  •  •  •  • 

The  overvdvelming  evidence  ppints  to  the 
conclusion  that  smoking — ^its  beginning, 
habituation,  and  occasional  discontinua¬ 
tion— is  to  a  large  extent  psychologically  and 
socially  determined.  [Ibid.] 

The  Advisory  Committee  explained  its 
use  of  the  language  of  causation  to  de¬ 
scribe  some  of  its  findings,  notably  with 
respect  to  lung  cancer:  “it  is  to  be  noted 
clearly  that  the  Committee's  considered 
decision  to  use  the  words  ‘a  cause,’  or 
‘a  major  cause,’  or  ’a  significant  cause,’ 
or  ‘a  causal  association’  in  certain  con¬ 
clusions  about  smoking  and  health  af¬ 
firms  their  conviction.”  (Id.,  at  21.) 
Thus,  it  is  clear  that  the  Committee  re- 
Karded  its  crucial  findings  as  to  the  dan- 
Srers  of  cigarette  smoking  not  as  tentative 
or  hypothetical,  but  as  clearly  compelled 
j>y  the  evidence.  In  finding  causal  re¬ 
lationships  between  smoking  and  certain 
diseases,  incidentally;  the  Committee  ex¬ 
pressly  stated  that  “Statistical  methods 
®aimot  establish  proof  of  a  causal  re¬ 
lationship  in  an  association.”  (Id.,  at 
2fi*)  It  should  tdso  be  noted  that  the 


Advisory  Committee’s  findings  are  not 
limited  to  any  particular  brand  or  type 
of  cigarette,  but  embrace  cigarette  smok¬ 
ing  in  general.  The  Committee  made  no 
finding  that  any  cigarette  currently  pro¬ 
duced  is  safe  or  safer  than  other  ciga¬ 
rettes.  See  R.  15-16  (testimony  of  Dr. 
Hundley) . 

2.  The  present  scientific  consensus  re- 
garding  the  health  hazards  of  smoking. 
As  our  review  in  subpart  A,  supra,  of 
the  evolution  of  expert  scientific  opinion 
in  the  field  of  smoking  and  health  has 
made  apparent,  the  findings  and  conclu¬ 
sions  of  the  Advisory  Committee’s  Re¬ 
port  can  harder  be  considered  a  “bolt 
from  the  blue” — an  isolated,  sudden,  or 
novel  judgment  on  the  evidence.  On 
the  contrary,  the  Report  is  the  culmina¬ 
tion  and  distillation  of  a  series  of  careful 
and  expert  analyses  of  the  accumulated 
research,  all  of  which  have  reached 
essentially  the  same  conclusion:  that  cig¬ 
arette  smoking  is  a  sufQciently  substan¬ 
tial,  proven  health  hazard  to  warrant 
governmental  remedial  action.  The  au¬ 
thority  of  the  Advisory  Committee’s  Re¬ 
port  is'^enhanced  by  the  existence  of  a 
consensus  of  expert  opinion  on  the  Re¬ 
port’s  principal  findings  and  conclusions. 

For  example,  in  1962  there  appeared 
Smoking  and  Health:  Summary  and  Re¬ 
port  of  the  Royal  College  joI  Physicians 
of  Lond(Hi  on  Smoking  in  Relation  to 
Cancer  of  the  Lung  and  other  Diseases. 
(Statements,  App.  n.  Ex.  28.)  In  this 
thorough  and  careful  appraisal  of  the 
evidence,  which  took  several  years  to 
complete  and  is  comparable  in  scope  to 
the  Advisory  Committee’s  Report,  it  was 
found: 

cigarette  smoking  is  a  cause  of  loing  cancer, 
and  bronehltls  and  probably  contributes  to 
the  development  of  coronary  heart  disease 
and  various  other  less  common  diseases. 
*  *  *  The  chance  of  dying  in  the  next  ten 
years  for  a  man  aged  85  who  is  a  heavy  ciga¬ 
rette  smoker  Is  1  In  23  whereas  the  risk  for 
a  non-smoker  Is  only  1  in  90.  Only  15  per¬ 
cent  (one  In  six)  of  men  of  this  age  who  are 
non-smokers  but  33  percent  (one  in  three) 
of  heavy  smokers  will  die  before  the  age  of 
65.  Not  aU  this  difference  in  expectation  of 
life  is  attributable  to  smoking,  [p.  87.] 

***** 

General  discouragement  of  smoking,  par¬ 
ticularly  by  young  people,  is  necessary.  More 
effort  needs  to  te  expended  on  discovering 
the  most  effective  means  of  dissuading  chil¬ 
dren  from  starting  the  smoking  habit  .... 
There  can  be  no  doubt  of  our  responsibility 
for  protecting  future  generations  from  de¬ 
veloping  the  dependence  on  cigarette  smok¬ 
ing  that  is  so  wldesiNread  today. 

Most  adults  have  heard  of  the  risks  of 
cigarette  smoking  but  remain  tmoonvinced. 
Doctors,  who  see  the  consequences  of  the 
habit,  have  reduced  their  cigarette  consump¬ 
tion.  Some  evidence  of  concern  by  the  Gov¬ 
ernment  Is  needed  to  convince  the  public, 
[pp.  87-88.] 

Also,  as  noted  earlier,  many  other  ex¬ 
pert  bodies  have  reviewed  the  evidence 
and  concluded  that  the  substantial 
health  hazards  of  cigarette  smoking  are 
clearly  established.  They  include  the 
World  Health  Organization,  the  British 
Ministry  of  Health,  the  American  Public 
Health  Association  and  the  American 
Cancer  Society.'  No  disinterested  expert 
body,  up(m  a  systematic  review  of  the 
evidence,  has  reached  conclusions  op¬ 


posed  to  those  of  the  College  of  Royal 
Physicians,  the  Surgeon  General’s  Advis¬ 
ory  Committee,  and  the  many  other 
highly  c(»npetait  and  reliable  organiza¬ 
tions  that  have  expressed  themselves  on 
the  subject.  Although  there  may  not  yet 
be  cxxnplete  unanimity  on  the  question,** 
there  is  plainly  an  authoritative  consen¬ 
sus  of  qualified  expert  (pinion. 

C.  The  Commission’s  reliance  on  the 
Report  of  the  Surgeon  General’s  Advisory 
Committee.  Does  the  Advisory  Commit¬ 
tee’s  Report — ^its  findings  and  conclu¬ 
sions — ^provide  an  appropriate  basis  for 
r^edial  action  by  the  C(Hnmission  in  the 
form  of  a  trade  regulation  rule?  Or 
must  the  Commission,  rather  than  rely 
upon  the  Report,  make  an  independent, 
de  novo  inq^ry  into  whether,  in  fact, 
cigarette  smoking  is  a  substantial  health 
hazard,  as  the  Report  found?  In  the 
particiUar  circumstances,  the  former  is 
a  proper  course  for  the  Commission  to 
take;  moreover,  it  is  the  (mly  practical 
course  consistent  with  its  statutory  re¬ 
sponsibilities. 

The  Commission  is  fully  competent  to 
make  findings  with  respect  to  the  medi¬ 
cal  or  other  scientific  issues  which  fre¬ 
quently  arise  in  the  course  of  proceed¬ 
ings  befmre  it.  It  does  so  constantly.  It 
entertains  the  (pinion  (rf  qualified  ex¬ 
perts  and  weighs  their  testimcmy.  Its 
findings  need  not  rest  upon  unanimous 
expert  opinion;  the  fact  that  there  is  a 
confiict  in  the  expert  testimony  before 
the  Ck>mmiation  on  a  medical  or  scientific 
issue  does  nc^  preclude  a  finding  with 
respect  to  that  issue;  and  the  finding 
need  only  be  based  on  substantial  evi¬ 
dence  to  be  upheld  by  a  reviewing  court.** 

The  findings  on  the  health  hazards  of 
cigarette  smoking  that  have  been  made 
by  the  Surgeon  General’s  Advisory  Com¬ 
mittee  on  Smoking  and  Health  Varrant 
the  CommissicHi’s  full  reliance.  The  Re¬ 
port  of  the  Advisory  Committee  does  not 
simply  express  the  opinion  of  a  group  of 
experts,  which  must  be  weighed  against 
the  opinions  of  other  experts  before  a 
final  determination  can  be  made.  The 
report  is  unique  in  several  respects. 

In  the  first  place,  the  Advisory  Com¬ 
mittee  was  not  a  private  group  of  experts. 
It  was  conv^ed  under  the  auspices  of 
the  United  States  Public  Health  Service— 
the  nation’s  highest  governmental  body 
in  the  field  of  public  health — and  its 
chairman  was  the  Surgeon  General  of 
the  Service — the  nation’s  highest  medi¬ 
cal  official.  Its  findings  and  conclusions 
have  been  formally  approved  by  the  Pub¬ 
lic  Health  Service.  The  public  status  of 
the  Committee  ^titles  its  findings  and 
conclusions  to  the  greatest  resg^ect.  Cf . 
James  S.  Kirk  &  Co.  v.  F.T.C.,  59  F.  2d 
179  (7th  Cir.  1932). 


**See,  e.g..  Ex.  318(n)  (letter  from  Dr. 
Joseph  Berkson) . 

*■  8ee.  e.g.,  Wybrant  8y8tem  Products  Corp. 
V.  F.T.C.,  266  F.  2d  571  (2xid  Cir.  1959)  (per 
curiam);  Erickson  Hair  &  8calp  Epeclalists, 
Inc.  V.  F.T.C.,  272  F.  2d  318,  821  (7th  Cir. 
1959) ;  Aronberg  v.  F.T.C.,  182  F.  2d  165  (7th 
Cir.  1942) ;  Justin  Haynes  &  Co.  v.  F.T.C.,  105 
F.  2d  988,  989  (2nd  Cir.  1939);  John  J.  Ful¬ 
ton  Co.  V.  F.T.C.,  130  F.  2d  85  (9th  Cir.  1942) ; 
Neff  V.  F.T.C.,  117  F.  2d  495  (4th  Cir.  1941); 
Charles  of  the  Rita  Dlst.  Corp.  v.  F.T.C.,  143 
F.  2d  676  (2nd  Cir.  1944);  J.  E.  TOdd,  Inc.  v. 
F.T.C.,  145  F.  2d  858  (D.C.  Cir.  1944) . 
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Moreover,  tlie  AdviKMT  Conunittee  was  health  hazards  of  smokixig.  Since 
established  for  the  express  purpose  of  Advisory  Committee  is  the  body  having 
weighing  the  optnions  of  the  medical  and  special  competence  to  determine  the 
other  sdentiflc  experts  in  the  field  of  health  hazards  of  smoftdng,  the  Cmnmis- 
smolring  and  health  in  order  to  arrive  at  sion  accqjts  the  Committee’s 
a  determination  sufficiently  definitive  to  and  conclusions,  which  are 
provide  a  basis  for  i^TPropriate  remedial  and  were  made  in  accordance  with  im- 
action  by  pubUc  agencies,  such  as  the  partial,  objective,  and  thoroughly 
Federal  Trade  Commission,  having  stat-  liable  procedures, 
utory  responsibilities  in  the  field.  The  The  findings  a-nd  of  the 

Committee,  accordingly,  did  not  itseh  Advisory  Committee’s  Report  represent, 
engage  in  research;  nor  was  it  composed  in  light  of  the  nature  ef  the  issues  and 
of  persons  who  had  done  research,  or  the  gravity  of  the  «mniriwg  ^nd  health 
taken  a  position,  publicly  or  privately,  problems,  a  compelling  for  reme- 
or  were  in  any  way  partial,  on  the  dial  action  by  the  Federal  Trade  Corn- 
question  of  smoking  and  health.  The  mission  within  its  statutory  Jurisdiction 
Job  of  the  Committee  was  to  weigh  the  and  responsibilities  for  the  prevention  of 
evidence,  much  like  a  Jury  of  experts,**  unfair  or  deceptive  acts  and  practices  in 
rather  than  to  gather  mcure  evidence.  The  ccmimerce. 

Committee  was  created  as  a  specialized  ^ 

and  impartial  (albeit  ad  hoc>  body  to  w>-  Advertising 

praise  certain  medical  and  scientific  evi-  A.  The  significance  of  cigarettes  in  the 
dence.  Just  as  the  Trade  Commission  was 
created  as  a  specialized  and  impartial 
body  to  appraise  evidence  regarding  busi¬ 
ness  practices. 


of  417,000  farms  produced  some  tobacco. 
These  farms  constituted  11.2  percent  of 
the  3.7  million  commercial  and  noncom¬ 
mercial  farms  in  the  United  States  as  of 
1959.  (Bureau  Report  15.) 

During  1963,  a  total  of  16  States  had 
cash  receipts  from  tobacco  in  excess  of 
re-  $3  million;  in  only  seven  States,  how¬ 
ever,  did  tobacco  receipts  in  1963, exceed 
10  percent  of  total  cash  receipts  from 
all  farm  commodities.  The  leading  four 
States  in  both  total  tobacco  production 
and  relative  dependence  upon  tobacco 
were  North  Carolina,  Kentucky,  South 
Carolina  and  Virginia.  For  these  States, 
rec^pts  from  tobacco  respectively  rep¬ 
resented  46.4  percent,  39.6  percent,  24.9 
percait  and  18.8  percent  of  total  cash 
receipts.  In  all  four  States,  cigarette- 
tsrpe  tobaccos  are  the  principal  tobacco 
crop.  The  combined  total  for  ttie  to¬ 
bacco  cash  receipts  accounted  for  by  the 
four  States  equalled  $971  million  during 
1963  and  reiuresented  77.6  percent  of  the 
$1.3  billion  total  for  United  States  to¬ 
bacco  cash  receipts.  (Annual  Report  on 
Tobacco  Statistics,  1963,  p.  21.) 

Data  on  the  relative  importance  of 
tobacco  products  manufacturing  are 
available  in  the  1962  Annual  Survey  of 
Manufactures.  These  data  indicate  that 
value  added  by  manufacture  at  tobacco 
products  manufacturing  establishments 
constituted  OJQ  percent  of  total  value 
added  by  manufacture.  Of  total  value 
added  at  tobacco  products  manufactur¬ 
ing  establishments.  76  percent  was  ac¬ 
counted  for  by  activities  at  cigarette 
manufacturing  establishments.  37,000 
persons  were  employed  at  cigarette  man¬ 
ufacturing  establishments  during  1962, 
which  represented__0.2  percent  of  total 
emplo3anent  at  all  manufacturing  estab¬ 
lishments. 

The  location  of  cigarette  manufactur¬ 
ing  is  Indicated  by  data  from  the  1958 
Census  of  Manufactures.  These  data  in¬ 
dicate  that  three  States,  North  Carolina, 
Virginia  and  Kentucky,  accounted  for 
99A  percent  of  value  added  by  manu¬ 
facture  at  cigarette  manufacturing 
establishments  during  1958.  Of  total 
value  added  at  cigarette  manufacturing 
establishments.  North  Carolina  ac¬ 
counted  for  57.1  percent,  Virginia  for 
22.4  percent,  and  Kentucky  .for  20.3 
percent.  (Bureau  Report  20-2  D . 

Census  data  also  indicate  that  whole¬ 
sale  establishments  primarily  engaged 
in  the  assembly  of  leaf  tobacco  or  in  the 
distribution  of  tobacco  products  during 
1958  employed  35.1  thousand  employees 
or  1.3  percent  of  the  employees  of  all 
wholesale  trade  establishments.  No  such 
data  are  available  for  the  retail  or  serv¬ 
ice  trades  because  the  bulk  of  tobacco 
products  are  sold  by  establishments  not 
nue  and  by  noncommercial  farms,  that  primarily  engaged  in  the  sale  of  tobacco 
is,  farms  with  value  of  sales  amounting  products.  For  example,  it  is  estimated 
to  less  than  $2,500.  During  1959,  a  total  by  trade  sources  that  food  stores  and 

-  drug  stores  account  for  approximately 

half  of  cigarette  sales.  It  is  further 
estimated  that  tobacco  products  ac¬ 
counted  for  approximately  4  percent  of 
food  store  sales  and  8  percent  of  drug 
store  sales.  (Id.,  at  22^) 

Census  data  are  available  from  the  1958 
Census  of  Business  for  two  kin(^  of 
retail'businesses  which  deal  primarily  in 
tobacco  products,  “cigar  stores  and 


American  economy.  Before  ccmimencing 
the  analysis  (in  subparts  B.  C,  and  D, 
infra)  of  the  magnitude,  content,  and 
effects  of  cigarette  advertising,  it  may 
The  iomartiality  of  the  Committee  be  useful  to  examine  iHdefiy  the  signifi- 
and  the  fairness  and  objectivity  of  its  cance  of  cigarettes  in  the  American 
procedures  are  beyond  dispute.  The  economy.  This  examinati(m  relies  pri- 
members  of  the  Committee  were  se-  marily  upon  data  in  Part  I  of  the  r^x>rt 
lected,  and  its  methods  of  (H>eration  and  prepared  by  the  Bureau  of  Economics  for 
general  approach  devised,  in  full  coop-  this  proceeding,  entitled  A  Report  on 
eration  with  the  cigarette  industry  and  Cigarette  Advertising  and  Output  (Ex. 
were  fully  acceptable  to  the  industry.  C;  hereinafter  cited  as  Bureau  Report). 
The  Committee  was  the  agreed-upon  Purt  I  of  that  rowrt  contains  a  consid- 
means  of  arbitrating  the  scientific  as-  erably  more  detailed  statement  relating 
pects  of  the  smoking  and  health  contro-  to  the  significance  of  cigarettes  in  the 
versy  for  the  purpose  of  enabling  such  American  economy, 
remedial  action  as  might  be  appropriate.  1.  Relative  importance  of  cigarettes  in 
For  the  Trade  Commission  to  re-ex-  the  American  economy.  In  1963,  C(hi- 
amine  de  novo  the  findings  of  the  Ad-  sumer  expenditures  for  cigarettes  totaled 
visory  Committee  would  subvert  the  basic  $7.1  billion  and  constituted  approxi- 
purpose  behind  the  Committee,  which  mately  1.9  percent  of  total  personal  con- 
was  to  settle  the  controversy,  by^means  sumption  expenditures.**  These  expend- 
acceptilble  to  the  industry  as  well  as  to  itures  included  approximately  $3  billion 
the  health  organizations,  at  least  until  in  Federal  and  State  cigarette  taxes, 
substantial  new  evidence  should  become  During  fiscal  year  1963,  Federal  and 
available.  State  cigarette  taxes  equaled  $3.2  bil- 

It  is  difficult  to  conceive  on  what  basis  lion  and  constituted  2.8  percent  of  total 
an  agency,  whether  the  Commission  or  Federal  and  State  tax  collections  (ex- 
any  other,  would  assume  to  re-examine  elusive  of  employment  taxes) .  (Bureau 
the  evidentiary  foundation  of  the  find-  Report  12.) 

Ings  oi  the  Advisory  Committee.  What  Department  of  Agriculture  data  indi¬ 
body  would -have  greater  objectivity  or  cate  that  during  1963,  tobacco  cash 
expertise  than  the  Committee?  What  receipts  amounted  to  $1.3  billion  and 
bo^  would  be  competent  to  pronounce  accounted  for  3.5  percent  of  the  cash  re- 
the  Committee’s  findings  and  conclu-  ceipts  of  farmers  from  all  farm  commod- 
sions  contrary  to  the  weight  of  the  evi-  ities.  (Annual  Report  on  Tobacco  Sta- 
dence?  By  agreement  between  the  tistics,  1963,  p.  21.)  Latest  Census  of 
cigarette  industry  and  other  interested  Agriculture  data  indicate  that  during 
agencies  and  oi^anizations,  the  Advisory  1959  more  than  70  percent  of  tobacco 
Committee  was  given,  as  it  were,  “pii-  production  was  accounted  for  by  190,000 
mary  Jurisdiction’’**  to  determine  the  commercial  tobacco  farms.  These 

-  *  farms  represented  7.9  percent  of  all  com- 

■*  In  t^e  words  of  Surgeon  General  Terry,  mercial  farms.  Tobacco  was  also  pro- 
“The  Advisory  Committee  on  Smoking  and  duced  by  commercial  farms  for  which  it 
Health,  which  examined  the  evidence  and  represented  a  secondary  source  of  reve- 
reached  a  unanimous  verdict,  was  a  scientific 
Jury.”  Addreas,  National  Conference  on 
Smoking  and  Youth,  June  10-11,  1964,  p.  3. 

■■‘*(T]he  doctxlxie  of  ‘primary  Jvirlsdictlon’ 

*  *  *  reqiilres  Judicial  abstention  In  cases 
where  protection  of  the  Integrity  of  a  regu-  369  U.S.  285  (1922);  Far  East  Conference  v. 
latory  scheme  dictates  preliminary  resort  to  United  States,  342  UA.  570  (1952);  3  Davis, 
the  agency  which  administers  the  scheme."  Administrative  Law  1-56  (1958);  Latta,  Prl- 
Unlted  States  v.  Philadelphia  National  Bank,  mary  Jiuisdlctlon  In  the  Regulated  Indiis- 
374  UA.  821,  853  (1963).  The  doctrine  is  tries  and  the  Antitrust  Laws,  30  U.  Cln.  L. 
frequentiy  explained  (In  part)  In  terms  of  Rev.  261  (1961). 

the  superior  competence  of  the  agfency  to  **nA.  Department  of  Agriculture,  Annual 
pews  upon  questions  within  the  scope  of  Its  Repeat  on  Tobacco  Statistics,  1963,  April 
special  responsibilities.  See,  eg..  Great  1964,  p.  52;  Survey  of  Current  Business, 
Northern  R.  Co.  v.  Merchants  Elevator  Co.,  April  1964,  p.  S-1. 
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stands"  and  ^'merchandise  voiding  ma¬ 
chine  operators  dealing  primarily  in  to- 
t)acco  products."  Data  for  1058  indicate 
that  sales  by  establishments  in  these 
trades  amounted  to  $543.9  million,  or  0.3 
percent  of  all  retail  sales.  (Ibid.) 

Data  on  the  relative  importance  to 
various  media  of  cigarette  advertising 
indicate  that  during  1962  the  six  leading 
cigarette  manufacturers  accounted  for 
an  estimated  10.3  percent  of  network 
television  advertising  expenditures,  3.8 
percent  of  expenditures  for  spot  televi¬ 
sion  by  national  advertisers,  3.2  percent 
of  national  advertising  in  general  maga- 
stnes,  and  2.4  percent  of*  national  adver¬ 
tising  in  newspapers  (including  Sunday 
sapplements) .  (Id.,  at  28.) 

2.  The  Current  Status  of  Cigarette 
Consumption  and  Advertising.  In 
jdiysical  terms,  totid  domestic  consiunp- 
tl(»i  of  cigarettes  during  1963  equaled 
509.6  billion  units.  Calculated  on  a  per 
d^ita  basis  for  persons  18  years  of  age 
ind  older,  domestic  consumption  during 
1963  equaled  4,345  cigarettes  per  year. 
(Annued  Report  on  Tobacco  Statistics, 
1963.  pp.  48, 52.) 

As  shown  in  table  1,  the  leading  six 
cigarette  nianufacturers  accounted  for 
more  than  99  percent  of  total  cigarette 
production  for  domestic  consumption 
daring  1963.  The  balance,  equal  to  less 
than  0.5  percent,  was  accounted  for  by 
three  conmanies — ^the  United  States  To¬ 
bacco  Company,  Lanis  and  Brother,  and 
EHephano  Brothers. 

TiBLI  1.— ClOABETTS  MaBKKT  SHABES  OF  LEAJHNO 
0  Companies:  1063 


Available  data  on  cigarette  advertis¬ 
ing  expenditures  indicate  that  total  ex¬ 
penditures  during  1963  exceeded  $200 
million.  Advertising  expenditure  data 
are  available  from  both  governmental 
and  trade  sources.  Unfortunately,  none 
of  the  data  is  completely  satisfactory. 
Internal  Revenue  Service  data,  for  ex¬ 
ample,  include  advertising  expenditures 


for  products  other  than  cigarettes.  It 
is  estimated,  however,  that  such  expendi¬ 
tures  are  not  substantial.  Trade  publi¬ 
cation  data,  on  the  other  hand,  do  not 
include  all  media.  Nevertheless,  the 
data  available  are  sufficient  both  to  esti¬ 
mate  the  relative  Importance  cigarette 
advertising  and  to  Indicate  current  and 
prior  magnitudes. 


Table  2.— Domestic  Market  Shares  Dcrino  1963  tor  the  30  Leading  Cigarette  Brands 


Company 


Bank  Percent 
of  total 


All  brands,  total. 


Pall  Mall . K 

Winston _ _ _ _ _ ... -  F 

Camel _ B 

Salem - M 

Kent .  F 

La<±y  Strike - - - B 

L&M _  F 

Marlboro.. _  F 

Viceroy _ _ —  F 

Kool... _ M 

Tareyton _  F 

Chesterfield _  K 

Parliament _  F 

Balei^ _  F 

Newport _  M 

Chesterfield _ _ ... - - -  B 

Old  Gold... .  F 

Belair _ ......................................  M 

PhUlp  Morris _  K 

BaMfi^ .  K 

PhUlp  Morris _  R 

Tareyton _  K 

Alpbie... _ _  M 

Montclair _ M 

Paxton _ _  M 

Dark .  F 

Spring... _ M 

York .  K 

Old  Gold .  K 

Do .  B 


Am^can  Tobacco _ ... 

B.  J.  Reynolds _ 

_ do _ 

. do _ 

P.  IfOrilliMd _ _ _ 

American  Tobacco _ 

Liggett  A  Myers _ 

MUp  Morris _ 

Brown  A  Wllllamsop _ 

. do _ 1 _ 

American  Tobacco _ 

Liggett  A  Myers _ 

PhUip  Morris _ 

Brown  A  Wilttamson _ 

P.  LorUlard _ 

Linett  A  Myers _ 

P/LorUlard _ 

Brown  A  Williamson.-.. _ 

PhUlp  Morris _ 

Brown  A  WUliamson. _ 

PhUlp  Morris _ 

American  Tobacco _ 1 

PhUlp  Morris _ 

Am«ican  Tobacco _ 

Phmp  Morris _ 

LInett  A  Myers _ 

FxSUard _ 

_ do _ 

_ do _ _ _ 

_ :do.: _ J, _ 


AU  other  brands. 


Company 


Output  for 
domestic 
consnmpti<m 
(bUUonof 
cigarettes) 


Percent  of 
total 


r  BBregular.  K>- king-size,  F^filter  Qncludes  filter-kings),  M— menthol  (includes  menthol  flltw-kings  and  regular 
size  menuol  cigarettes). 


AD  con^NOiles,  total. 


B.7.  Reyn<Uds _ 

American  Tobacco. 
P.LwiUard  Co.... 


Brown  A  WOllamsoD..... 

Ltott  A  Myers . 

PSup  . . 


Source:  Primtm’  Ink,  Feb.  14, 1964,  p.  27. 

Although  more  than  40  brands  of  cig¬ 
arettes  were  marked  during  1963,  ap¬ 
proximately  80  percent  of  domestic  con¬ 
sumption  was  accounted  for  by  the  10 
teadlng  brands,  more  than  95  percent  by 
the  20  leading  brands,  and  more  than 
99  percent  by  the  30  leading  brands. 
Table  2  presents  domestic  market  share 
data  for  each  of  the  30  leading  brands  of 
1963.  In  the  case  of  brands,  such  as 
Chesterfield,  which  market  more  than 
one  type  of  cigarette  under  a  single  brand 
i^ame,  separate  totals  are  shown  for  each 
type  of  ctearette.  Different  ranltings 
would  of  course  result  if  combined  totals 
were  shown  for  such  brands.  For  exam¬ 
ple,  on  a  combined  basis  Chesterfield 
would  have  ranked  ninth  in  1963 ;  shown 
8^>arately,  Chesterfield  Kings  ranked 
welfth  in  1963  and  Chesterfield  Regu- 
iMs  ranked  sixteenth. 


Source:  Bureau  Report,  table  23,  p.  40. 

The  most  recently  available  Internal 
Revenue  Service  data  indicate  that  the 
six  leading  cigarette  manufacturers  in¬ 
curred  total  advertising  expenditures  of 
$236.4  million  during  1960.  (Bureau  Re¬ 
port  3.)  These  expenditures  amounted 
to  4.5  percent  of  advertising  expendi¬ 
tures  of  all  manufacturing  corporations 
and  2.5  percent  of  the  advertising  ex¬ 
penditures  of  sdl  corporations.*' 

Data  by  media,  for  1962,  indicate  that 
the  six  leading  cigarette  manufacturers 
spent  $109  million  for  television  adver¬ 
tising,  $27ut  million  for  advertising  in 
general  magazines,  $17.7  million  for 
newspaper  advertise,  $19.3  million  for 
networic  radio,  and  almost  $1.7  million 
for  outdoor  advertising.  Total  spending 
for  these  media  equaled  $174.9  million. 
(Bureau  Report  28.)  Networic  television 
expenditures  equaled  $81.9  million  and 
accounted  for  75  percent  of  the  television 
total;  networic  television  represented  the 
single  most  important  medium  for  ciga¬ 
rette  advertising. 

Data  for  1963  indicate  increases  in 
spending  over  1962  by  the  six  leading 
cigarette  manufacturers  for  netwoik  and 


"  Id.,  at  7;  UJ3.  Treasury  Department,  Inter¬ 
nal  Revenue  Service,  Statistics  of  Income. 
1960-1,  Corporation  Income  Tax  Returns, 
Table  2. 


spot  television,  jmd  g^eral  magazines. 
Totals  reported  are  $89.3  million  for  net¬ 
work  televition,  $36.1  million  for  spot 
television,  and  $31A  milllcm  for  general 
magazines.  (Advertising  Age.  April  6, 
1964,  p.  94  and  April  13.  1964,  p.  101.) 
They  represmt  Increases  over  1962  of  9, 
32  and  17  percent,  respectively. 

B.  Cigarette  consumption  and  advertis¬ 
ing  expenditures:  1950-1963.  1.  Ciga¬ 

rette  consumption  since  1950.  As  indi¬ 
cated  by  data  in  table  3.  total  and  per 
capita  cigarette  consumption  increased 
during  each  of  the  years  of  the  period 
1950  to  1963,  with  the  exception  of  1953 
and  1954.  In  the  case  of  per  capita  con¬ 
sumption  there  was  edso  an  insignificant 
decline  during  1962.  It  should  be  noted 
that  per  capita  consumption  data  are 
calculated  for  persons  18  years  of  age  and 
over  and  are  calculated  on  a  base  which 
includes  both  smokers  and  nonsmokers. 
During  the  period  1953-1954,  the  decline 
in  total  consumption  amounted  to  25.4 
billion  units  and  equaled  6.4  percent  of 
the  1952  total.  It  was  not  until  1957  that 
the  1952  total  had  been  exceeded.  The 
1953  and  1954  declines  in  total  consump¬ 
tion  are  particularly  notable  because 
yearly  increases  in  cigarette  consumption 
have  otherwise  been  almost  unlnter- 
^rupted  since  1913.  (Bureau  Report  2.) 


8S34 


Tabu  &r-ToiAi.  an»  P»  Caiha  Cmabbrb  Con* 

•OltRlOM:  MMfOlMS 


Total  Olvmtto 

dwmttc  eoDoamptkRi 
dRuvtte  pereopitslS 
Tmt  cnawimptlon*  jmn  and 

(MlUoasitf  over** 
dganttaa)  (Dumber  of 
eltBnttaB) 

19W.....,; _  6O0.«  4.346 

1962  _  494.6  4,266 

1961  _  488.1  4,266 

1960  _  470.1  4,172 

1968 _  488.7  4,071 

1968 _  436.4  8,949 

1967 _  409.4  8,761 

1986 _  308.2  3,647 

1986 _  882.1  3,896 

1964 _  308.7  8,644 

1963  _  306.8  3,702 

1962  _  3941  8,884 

1961  _  879t  7  8, 743 

1960 _ i _  380.2  3,622 


*Bureaa  R^Kirt,  table  1.  p.  8. 

**  Annual  Mport  on  Tobaoeo  Statistics,  1968,  p.  62. 

The  decline  In  per  capita  consumption 
during  the  two-year  pcaiod  1953  to  1954 
equaled  8.8  percent  and  it  was  not  until 
1958  that  the  1952  total  had  been  ex¬ 
ceeded.  The  1953  and  1954  declines  in 
toted  and  per  capita  consumption  may 
be  chstracterized  as  substantial  but 
Short-lived  reactions  to  the  mounting 
evidence  during  the  early  1950*s  of  a 
linkage  between  cigarette  smoking  and 
lung  cancer.  (See  Part  II,  supra.) 

For  the  entire  period  1950  to  1963, 
table  3  indicates  that  total  consumption 
increased  from  360.2  billion  units  in  1950 
to  509.6  billion  units  in  1963,  or  by  41.1 
percent.  During  the  same  period,  per 
capita  consumption,  calculated  for  per¬ 
sons  18  years  of  age  and  over,  increased 
from  3,52!^  cigarettes  per  year  in  1950  to 
4,345  c^arettes  per  year  in  1963,  or  by 
23.4  percent.  The  greater  increase  in 
total  than  per  capita  consumption  cer- 
tidnly  reflects  the  increase  in  total  United 
States  population  since  1950.  If  no 
other  factors  had  been  at  work,  however, 
per  capita  consunuition  might  have  re¬ 
mained  constant  Instead  of  increasing 
by  23.4  percent. 

On  the  basis  of  avsdlalde  'data  on 
smoking  patterns,  it  would  appear  that 
both  the  increase  in  per  capita  consump¬ 
tion  and  the  relatively  gre^r  increase 
in  total  consumption  particularly  re- 
^flect  the  effect  of  increases  in  the  pro¬ 
portion  of  smokers  to  nonsmokers  in 
yoimger  age  groups,  especially  among 
females.  Available  data  on  smoking 
patterns  of  the  United  States  population 
are  siunmarized  in  the  Report  of  the  Sur¬ 
geon  General’s  Advisory  Committee  on 
Smoking  and  Health; 

As  far  as  Is  known  from  actual  data,  few 
children  smoke  before  the  age  of  12.  jurob- 
ably  less  than  five  percent  of  the  boys  and 
less  than  one  percent  of  the  girls.  From  age 
12  on,  however,  there  is  a  fairly  regular  In- 
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crease  in  the  jirevalence  of  wnoklng.  At 
the  12th  grade  level,  between  40  to  65  per> 
cent  of  children  have  been  found  to  be 
smokers.  By  age  25,  estimates  of  smoking 
prevalence  run  as  hi^  as  00  percent  of  men 
and  so  percent  of  women.  There  is  a  ftirther 
Increase  up  to  86  and  40  yean  after  which 
a  drop  Is  observed.  Zn  the  '86  and  over  age 
group,  lurevalenoe  of  smoking  is  only  ap¬ 
proximately  20  percent  among  men  and  four 
percent  among  women. 

These  distributions  are  based  on  cross- 
sectional  rather  than  longitudinal  data  and 
may  be  subject  to  considerable  chahge  over 
the  years  as  each  generation  of  smokers 
carries  its  own  smoking  pattern  into  higher 
age  brackets.  It  is  also  conceivable  that  in¬ 
creased  public  attention  to  possible  hazards 
of  smoking  within  the  last  few  years  led  to 
some  decrease  in  the  number  of  sme^ers,  a 
decrease  not  evenly  distributed  among  the 
several  age  groups.  Since  these  statistics 
were  collected  several  years  ago,  they  may 
not  reflect  current  age  distributions.  Ifbre 
recent  but  limited  data  suggests  that  there 
has  been  an  increment  in  smoking  prevalence 
at  all  age  levels  since  the  early  50’s. 

Fewer  women  sm(Ae  than  men  and  their 
smoking  is  almost  entirely  restricted  to 
cigarettes.  However,  the  proportion  of 
women  smokers  has  increased  faster  than 
that  of  men  smokers  in  recent  years.  [ACB 
362-63.] 

One  of  the  studies  cited  by  the  Surgeon 
General’s  Report  was  conducted  by  the 
Census  Bureau  for  the  National  Cancer 
Institute  of  the  United  States  Public 
Health  Service.  (Haenszell,  Shimkin, 
and  Miller.  Tobacco  Smoking  Patterns  in 
the  United  States,  Public  Health  Mono¬ 
graph  No.  45  ( 1956) .)  It  contains  a  more 
detailed  analjrsis  of  smoking  patterns 
and  is  based  upon  data  obtained  from  a 
sample  survey  conducted  during  Febru¬ 
ary  1955  as  part  of  the  Current  Popula¬ 
tion  Survey.  The  Public  Health  Service 
r^;>ort  indicates  that:  “The  trend  to 
regular  smoking  at  earlier  ages  has 
been  most  pronounced  for  females.  For 
example,  the  age  by  which  20  percent  of 
the  women  become  regular  smokers  has 
droiwed  from  21.3  years  among  those 
bom  between  1910  and  1920  to  19.0  and 
18.5  years  among  the'  groups  bom  be¬ 
tween  1920  and  1930  and  in  1930  or  later. 
Among  men,  the  corresponding  figure  has 
remained  stable  at  about  15.6  years.” 
(Id.,  at  17.) 

The  Public  Health  Service  report  also 
confirms  the  existence  of  a”*  *  *  rising 
trend  in  the  proportion  of  regular  smok¬ 
ers  in  successive  cohorts”  (id.,  at  16). 
that  is,  successively  younger  age  groups. 
Table  4  reproduces  data  fnxn  the  Public 
Health  Service  report.  The  table  pro¬ 
vides  estimates  of  the  niunber  of  persons 
in  each  age  group  who  will  at  any  time 
during  their  lives  become  cigarette  smok¬ 
ers,  indicated  in  the  table  as  “future 
lifetime  (maximum) .”  For  example, 
data  for  men  indicate  that  for  the  group 
65  aiKl  over  at  the  time  of  the  survey, 
the  future  lifetime  percentage  of  persons 
becoming  regular  cigarette  smokers  was 


33.7  percent,  but  for  men  25  to  34  at 
the  time  of  the  survey  the  equivalent  per. 
emtage  was  71.3  percent.  For  women, 
the  future  lifetime  estimate  is  equal  to 
4.8  percent  for  those  65  and  over  at  the 
time  of  the  survey  but  47.8  percent  for 
women  25  to  34  years  of  age  at  the  time 
of  the  survey.  These  rates '  make  no 
allowance  for  persons  who  discontinue 
smoking  after  becoming  regular  smok¬ 
ers.  The  report  notes,  however,  that 
•  *  discontinuance  of  smoking  is 
not  an  Important  factor  before  age  35.” 
(Id.,  at  17.) 

Data  in  table  4  also  lU’ovide  detailed 
information  as  to  the  age  at  which  per¬ 
sons  begin  regular  cigarette  smoking. 
It  indicates,  for  example,  that  among 
males  25  to  34  as  of  February  1955,  61.4 
percent  had  started  regular  smoking 
prior  to  age  21.  Among  females  25  to 
34  at  the  time  of  the  survey,  28.9  percent 
had  started  smoking  prior  to  age  21. 
For  females  18  to  24  at  the  time  of  the 
survey,  32.6  percent  had  begim  regular 
mnokihg  prior  to  the  age  of  21.  These 
data  indicate  that  the  prevalence  of 
smoking  by  persons  under  21  years  of 
age  is  of  sufBcient  magnitude  to  warrant 
consideration  of  the  effects  of  advertis¬ 
ing  on  such  persons. 

2.  Changes  in  type  and  brand  pref¬ 
erence.  Table  5  provides  data  for  the 
period  1952  to  1963  on  cigarette  prefer- 
rnice  by  type.  It  indicates  that  “•  •  • 
there  has  been  a  continuous  decline  since 
1952  in  the  proportion  of  cigarette  out¬ 
put  accoimted  for  by  regular  cigarettes 
and  an  uninterrupted  increase  in  the 
proportion  of  total  output  accounted  for 
by  filter  and  menthol  cigarettes.”  (Bu¬ 
reau  Report  34.)  Data  in  table  5  are 
also  presented  in  charts  1  and  2. 

In  1952,  the  market  shares  of  regular, 
filter,  and  menthol  cigarettes  were  77.6, 
1.3  and  2.9  percent,  respectively.**  By 
1963,  the  market  ^ares  for  regular, 
filter,  and  menthol  cigarettes  were  21.5, 
43.0  and  16.3  percent,  respectively.  The 
combined  filter  and  menthol  cigarette 
share,  which  had  been  4.2  percent  in 
1952,  had  increased  to  59.3  percent  by 
1963.  Inasmuch  as  more  than  95  per¬ 
cent  of  menthol  output  in  1963  consisted 
of  menthol  filter-kings  and  no  menthol- 
filter  cigarettes  were  manufactured  in 
1952,  it  may  also  be  said  that  the  market 
share  of  filter  cigarettes  had  increased 
from  1.3  percent  in  1952  to  about  59  per¬ 
cent  in  1963. 

**  Note  thAt  In  this  report,  as  in  the  Bureau 
Report,  the  terms  “output,”  “sales,"  “do¬ 
mestic  consumption,”  and  “consumption" 
are  used  interchangeably.  AU  series,  how¬ 
ever,  exclude  exports  or  production  for  ex- 
pmts.  This  usage  has  been  necessary  be¬ 
cause  of  limitations  as  to  data  available. 
Differences  in  the  series  are  minor  and  do 
not  signiflcantly  affect  data  on  relative 
shares  or  trends. 
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TaBLX  4— CUMUIATTVS  PnOENTAGC  OF  PKBSOMB  BS* 
COMING  RXGULAB  OiGABXTTX  SMOKBSS  PUOB  to  AGX 
SPKimD,  BT  AGB  AMS  SR,  UNITXD  eTATKS,  1966 


Age  started 
smoking 

Age  at  time  of  survey  (years) 

18-24  > 

26-34 > 

36-44 

45-54 

66-64 

66 

and 

over 

aOABETTXS  (MEN) 

«. _ 

0.9 

0.6 

0.7 

ao 

0.9 

0.7 

11 . 

1.4 

.9 

1.3 

1.8 

1.7 

1.1 

12 . 

1.6 

1.0 

1.7 

1.9 

2.0 

1.8 

18 . 

2.4 

2.1 

2.9 

3.2 

3.0 

2.1 

14 . 

3.6 

8.3 

3.0 

3.9 

3.6 

2.8 

16 _ 

6.3 

6.6 

7.1 

6.6 

6.2 

4.3 

IB 

11.6 

12.4 

13.0 

11.7 

10.9 

7.6 

17 _ 

23.3 

24.7 

23.8 

20.2 

17.8 

ia7 

w  _ 

33.6 

36.3 

31.6 

27.3 

21.6 

13.0 

19 . 

44.3 

60.0 

46.7 

39.6 

31.8 

16.6 

20 _ 

48.9 

66.2 

49.8 

42.8 

34.0 

17.3 

21 _ 

62.6 

61.4 

66.9 

61.2 

41:2 

20.9 

22 _ 

64.2 

64.1 

60.6 

65.2 

44.3 

22.2 

23 . 

66.3 

66.6 

62.6 

66.7 

45.7 

22.9 

24 _ _ 

66.8 

66.4 

63.4 

67.7 

46.2 

23.2 

2R  .  ___ 

67.0 

64.0 

68.2 

46.9 

23.4 

2B  ,  ___ 

67.4 

65.3 

60.1 

48.7 

26.1 

27 . 

67.6 

66.8 

60.4 

49.1 

25.6 

M  ,  _ 

67.7 

66.0 

60.6 

49.5 

25.7 

2«  . 

67.9 

66.4 

61.1 

50.0 

26.0 

BO  _ 

67.9 

66.4 

61.3 

50.2 

26.1 

81 .  . 

68.2 

66.9 

62.2 

51.2 

27.6 

82 _ _ 

68.2 

67.0 

62.3 

61.2 

27.8 

3* 

68.4 

67.1 

62.5 

61.2 

28.0 

M _ 

68.4 

67.2 

62.6 

51.6 

28.0 

U . . 

68.4 

67.3 

62.7 

61.6 

28.1 

Future  Ufetime 

(maximum).. 

71.3 

70.7 

66.3 

56.6 

33.7 

Age  at  time  of  survey  (years) 

Age  started 

smoking 

66 

18-24 > 

26-341 

36-44 

46-64 

66-64 

Bud 

over 

aOABETTES  (WOMEN) 

10 . 

ai 

0.1 

0.1 

11  _ 

,2 

.2 

0.1 

0.1 

.2 

12  _  .. 

.2 

.2 

.1 

.1 

.2 

13  _ 

.3 

.4 

.2 

.1 

.2 

14 . 

.9 

.6 

.3 

.2 

.2 

0.1 

16 . 

2.1 

1.6 

.6 

.3 

.3 

.1 

16 - - - - 

4.8 

8.2 

1.7 

.6 

.6 

.2 

17 . 

9.8 

7.0 

4.2 

1.3 

.7 

.4 

IR  _ 

16.9 

11.9 

7.0 

2.0 

.8 

.4 

19 . 

24.3 

20.2 

12.3 

4.1 

1.2 

.6 

20 . 

28.9 

28.9 

14.6 

4.7 

1.4 

.7 

21 . 

32.6 

28.9 

10.6 

7.6 

2.1 

.9 

22 . . 

34.7 

31.9 

22.0 

8.7 

2.3 

1.0 

23 . 

36.8 

34.0 

23.4 

9.7 

2.4 

1.0 

24.  _ 

36.2 

36.3 

24.8 

10.3 

2.6 

1.1 

26 . 

36.2 

26.6 

10.9 

2.8 

1.1 

26 . 

37.6 

28.0 

13.4 

3.4 

1.4 

27 . 

38.0 

28.9 

13.7 

3.6 

1.4 

28 . 

38.7 

29.6 

14.1 

3.7 

1.4 

20 . 

30.3 

30.6 

14.7 

4.0 

1.4 

80 . 

39.8 

30.8 

14.9 

4.1 

1.4 

81 . 

40.3 

32.6 

17.0 

6.6 

1.6 

82 . . . 

40.7 

32.7 

17.3 

6.6 

1.7 

as  • _ 

40.9 

33.2 

17.8 

6.9 

1.7 

84 . 

41.2 

83.4 

18.2 

6.9 

1.7 

16  _ 

42.0 

33.8 

18.5 

6.1 

1.7 

Future  lifetime 

(maximum).. 

47.8 

40.6 

26.7 

12.6 

4.6 

>  For  ages  and»  36,  adjusted  by  usual  actuarial  pro- 
eedurea  to  take  acoount  of  population  not  exposed  to  risk 
fw  entire  age  span  corerecL 


Socbcb:  William  Haenszell,  Michael-B.  Shimkin,  and 
Herman  P.  Miller,  Tobacco  Smoking  Patterns  in  the 
United  States,  Public  Health  Monogri^  No.  46,  Qor- 
ernment  Printing  Office,  Washington,  D.C.,  1966,  p.  66. 


Tabu  6— Cioabbttk  Otjttot  by  Ttfb  or  Cioabettx: 
1962X01963 


[All  figures  are  In  bfllkHis  of  cigarettes] 


Year* 

AR 

types, 

total 

Regu¬ 

lar 

ciga¬ 

rettes 

King- 
size  > 
ciga¬ 
rettes 

Filter* 

cigar¬ 

ettes 

Men¬ 

thol* 

ciga¬ 

rettes 

1963 _ 

609.0 

109.3 

■97.7 

218.9 

83.1 

1962 _ 

494.6 

118.8 

97.0 

206.4 

73.4 

1961 _ 

488.1 

127.4 

98.3 

193.8 

68.6 

1960 _ 

47&4 

13a  3 

91.9 

192.4 

6a9 

1969 _ 

465.8 

136.1 

87.0 

182.7 

51.0 

1968 . . 

436.1 

142.8 

87.6 

168.6 

87.1 

1967 _ 

409.0 

166.0 

84.7 

142.8 

26.6 

1966 _ 

391.0 

172.6 

92.7 

109.6 

1&3 

1966 . 

380.0 

193.6 

99.0 

74.7 

1Z7 

1954 . 

369.0 

21A2 

103.3 

37.4 

IZl 

1968 _ 

388.0 

250.8 

103.9 

12.4 

11.6 

1952 . 

396.8 

307.2 

71.9 

A2 

11.6 

PxBCXNT  DlBTBIBTmON 


1963 _ 

100.0 

21.6 

19.2 

43.0 

16.3 

1962 _ 

toao 

24.0 

19.6 

41.6 

14.8 

1961 _ 

100.0 

26.1 

3ai 

39.7 

14.1 

1960 _ 

100.0 

27.4 

19.8 

40.6 

n.8 

1969 _ 

100.0 

29.6 

19.1 

40.1 

1L2 

1958 _ 

100.0 

32.7 

20.1 

38.7 

8.6 

1967- 

loao 

87.9 

20.7 

84.9 

A6 

1966- . 

100.0 

44.1 

23.7 

28.0 

4.2 

1965 _ 

10a  0 

60.9 

26.1 

19.7 

3.3 

1964 . 

100.0 

68.6 

28.1 

lai 

3.3 

1963 . 

100.0 

67.  (T 

26.8 

3.2 

3.0 

1962. _ 

100.0 

77.6 

18.2 

1.3 

Z9 

>  For  years  priOT  to  1961,  totals  consist  of  tax-lpald  re¬ 
movals  for  domestic  consumption  as  reported  to  the 
Internal  Revenue  Service  plus  additions  to  inventory 
and  minus  reductions  in  Inventory.  These  figures  do 
not  include  tax-bee  removals  or  exports.  The  pre-1961 
totals,  therefore,  will  differ  slightly  from,  those  shown 
in  table  1.  For  1961,  1962,  and  1963,  totals  are  equal  to 
the  Internal  Revenue  Service  series  on  tax-paid  with¬ 
drawals  for  domestic  emisumption  and  are  approxi¬ 
mately  equivalent  to  domestic  sales. 

*  King-dze,  filter  cigarettes  are  classified'  as  filter 
cigarettes. 

*  This  classification  includes  all  cigarettes  made  with 
menthol.  In  1963,  more  than  96  percent  of  menthol 
output  consisted  of  ment^l-filter-kings.  T^  balance 
emitted  of  regular-size  menthol  cigarettes. 

Sousexa:  Printers’  Ink,  Dee.  22,  1961,  pp.  24-26, 
Dec.  27,  1957,  p.  28,  Dec.  23,  1960,  pp.  28-29,  Dee.  28, 
1966,  p.  26,  Dec.  26,  1969,  p.  21,  Dec.  30,  1966,  p.  13,  Dec. 
26,  1968,  p.  23,  and  Jan.  16, 196A  p.  36. 

SouBCx:  Bureau  Report,  table  20,  p.  36. 
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CK3ARETTE  OUTPUT  BY  TYPE:  |952-|963  ON  BILLK)NS  OF  CIGARETTES) 


MENTHOL 


In  absolute  terms,  the  data  also  show  equaled  5.2  billion  units;  by  1963,  the  with  the  introduction  of  light-menthol, 
a  continuous  decline  in  the  output  of  filter  total  had  reached  218.9  billion  filter-king  cigarettes  such  as  Salem,  that 
regular  cigarettes  and  substantial  in-  units.  This  change  represented  an  in-  menthol  cigarettes  achieved  significant 
creases  in  the  output  of  filter  and  men-  crease  of  more  than  4,000  perc^t.  gains.  FuHher  gains  also  occurred  in 
thol  cigarettes.  Regular  cigarette  out-  Large  percentage  increases  in  filter  out-  years  subsequent  to  1956,  In  1952,  men- 
put  equaled  307.2  billion  units  in  1952.  put -were  recorded  during  each  of  the  thol  cigarette  output  equaled  11.5  bil- 
By  1963,  this  total  had  declined  to  109.3  years  of  the  period  1953  to  1958;  smaUer  lion  units.  The  bulk  of  this  output, 
billion  units,  or  by  64.4  percent.  Chreater  gains  were  achieved  thereafter.  moreover,  consisted  of  heavy-menthol, 

percentage  changes,  however,  occurred  Although  menthol  cigarette  output  re-  non-filter  Kool  cigarettes.  By  1963 
In  the  output  totals  for  filter  and  men-  corded  a  substantial  increase  during  the  thol  cigparette  output  equaled  83.1  bil- 
thol  cigarettes.  Filter  output  in  1952  period  1952  to  1963,  it  was  not  until  1956,  lion  units,  and 'more  than  80  percent 


Thur8d(ty,  July  2,  1964 


\ 


fEDEtAL  REGISTER 


8337 


of  this  total  consisted  of  light-menthol 
brands,  such  as  Salem,  Belair,  Alpine 
and  Newport,  which  had  been  inteoduced 
subsequent  to  1955. 

Changes  in  individual  brand  prefer¬ 
ence  have  paralleled  the  increased  popu¬ 
larity  of  filter  and  menttiol-filter  ciga¬ 
rettes.  Tables  6  and  7  provide  market 
share  and  rank  data  for  the  30  leading 


cigarette  brmids  of  1963,  fmr  the  entire 
period  1950  to  1963.  As  shown  in  ta¬ 
bles  6  and  7,  all  of  the  six  leading  brands 
of  cigarettes  in  1950,  except  Pall  Mall, 
were  regular  cigarettes.  Pall  Mall,  a 
king-size  cigarette,  ranked  fifth  in  1950 
and  accounted  for  6.1  percent  of  the  total 
output.  By  1963,  Pall  Mall  ranked  first 
and  only  two  of  the  leading  six  cigarette 


brands  were  regular  cigarettes.  The 
latter.  Camel  and  Lucky  Strike,  ranked 
third  and  sixth,  respectively.  Two  filter 
brands,  Winston  and  Kent,  ranked  sec¬ 
ond  and  fifth,  respectively,  and  a  men- 
thol-filter-king  cigarette,  Salem,  ranked 
fourth.  By  1963,  therefore,  leadership 
among  cigarette  brands  was  no  longer 
held  by  regular  cigarettes. 


Table  6.— Pebcektaoe  of  Total  Output  Dubinq  Each  of  the  Yeabs  1960  to  1963  for  the  30  Leading  Cigabette  Brands  of  1963 


Brand 

Type* 

Company 

All  brands. 

total. 

Pall  Mall  _ 

K 

American  Tobacco.... 

WlnRf.nn 

¥ 

R.  J.  Reynolds 

R 

.....do. 

Ralftm  -  - 

M 

-  do  _ 

F 

P.  Tnrillard  . 

T,nrlry  fltriirn  . 

R 

American  Tobacco.... 

I.  *  M  _ 

F 

TJggett  &  Myers 

Marlboro 

F 

Philip  Morris  .  _ 

Vifip.roy... 

F 

BrovTn  &  Williamson.. 

Kool  ■  _ 

M 

do  _  .  _  - 

Taravton 

F 

American  Tobacco.... 

ChP-aterfleld  _ 

K 

Liggett  A  Mvers  . . 

Parliament  _ 

F 

Philip  Morris  . 

Raleigh _  . 

•  F 

Brown  &  Williamson.. 

M 

P.  T>aillard 

ChpsWfiftld  _ 

R 

Liggett  &  Myers 

Old  Oold _ 

F 

P.  Lorillard 

Relair 

M  . 

Brown  &  Williamson.. 

Philip  MottLs 

K 

Philip  Morris  . . 

Ralefgh _ 

K 

Philip  Morris  .  _ 

R 

Philip  Morris..  _ 

K 

Alpine _ 

M 

Philip  Morris  _ 

Montelair  .... 

M 

American  Tobacco.... 

Paxton  - 

M 

Philip  Morris  __ 

Lark _ _ _ _ _ _ 

F 

Liggelt  A  Myers 

Spring  _  - 

M 

P.  Lorillard  _ 

VnrV  ~  .  -  .  . . 

K 

do 

Old  Oold _ 

K 

Do . 

R 

All  others.... 

nmm 

1963, 

1962 

1961 

1960 

1959 

1958 

1967 

1956 

1956 

1964 

1953 

1962 

1951 

1960 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

100.6 

100.-0 

1A3 

14.6 

14.5 

14.0 

13.7 

13.3 

13.3 

14.3 

14.6 

14: 1 

12.1 

10.7 

8.1 

6.1 

13.6 

12.9 

12.0 

11.0 

10.1 

HS 

9.8 

8.7 

6.8 

2.0 

11.8 

12.9 

13.6 

13.9 

14.3 

15.7 

17.8 

19.6 

22.0 

25.3 

26.5 

28.6 

26.3 

8.8 

8.9 

8.4 

7.4 

6.2 

■rti 

2.9 

1.0 

7.3 

7.4 

7.2 

8.0 

8.2 

8.3 

8.7 

.9 

.7 

■Ol 

.8 

,1 

7.1 

8.0 

8.4 

8.9 

9.6 

10.8 

12.7 

14.2 

16.1 

16.8 

18.6 

20.4 

22.9 

6.4 

5.8 

6.8 

6.2 

A6 

6.0 

6.4 

6.2 

3.3 

Hg 

.3 

6.0 

6.0 

4.9 

4.6 

4.6 

KU 

4.8 

3.7 

1.7 

8.7 

8.6 

3.7 

4.5 

4.7 

Htl 

6.9 

6.0 

6.3 

4.0 

1.5 

.7 

.4 

.3 

8.1 

3.0 

2.9 

3.1 

3.0 

Ha 

3.1 

3.0 

3.3 

8.3 

2.9 

2.9 

Z6 

2.3 

2.6 

2.3 

2.2 

2.0 

1.7 

.9 

.8 

.9 

.9 

.4 

2.1 

2.2 

Z5 

2.6 

Z6 

Z6 

Z5 

3.3 

3.7 

3.7 

3.5 

2.1 

ZO 

2.0 

1.9 

1.9 

2.0 

1.6 

.5 

.6 

.6 

.6 

.6 

.4 

,2 

.3 

KU 

1.6 

1.4 

1.2 

1.1 

Bu 

Hal 

1.6 

1.1 

1.1 

.2 

ma 

2.7 

3.1 

3.6 

Hl| 

6.3 

MtSI 

8.6 

10.7 

12.8 

14.8 

17.1 

18.1 

1.0 

1.0 

1.1 

1.1 

1.6 

1.3 

.1 

.9 

.6 

.1 

.2 

HHHHii 

.8 

.8 

.8 

.8 

.8 

1.0 

1.2 

1.8 

2.2 

2.3 

.7 

.7 

.7 

HD 

.7 

1.7 

1.6 

L8 

1.9 

2.0 

1.6 

.6 

.8 

.9 

1.4 

1.8 

2.4 

3.5 

43 

5.7 

6.6 

MKini 

10.7 

.5 

.5 

.6 

HkI 

.7 

.8 

1.0 

1.4 

2.0 

3.0 

3.4 

8.2 

2.4 

1.8 

.5 

.5 

.6 

.2 

.6 

HjRi 

.4 

.3 

umifM 

HillMM 

.3 

.2 

.2 

Hn 

.2 

.2 

.2 

.2 

.2 

.2 

.3 

.3 

.3 

.4 

.6 

.8 

1.1 

1.2 

.2 

.2 

.4 

.3 

.7 

1.2 

1.7 

2.3 

3.3 

4.1 

6.1 

6.9 

6.3 

6.1 

■I 

.9 

1.4 

1.7 

2.1 

1.9 

2.5 

1.6 

1.2 

Z1 

8.6 

AO 

6.8 

6.1 

>  R»rcgiilar,  K»king  sire,  r«*flltcr,  and  M “menthol. 

Source:  Printers’  Ink,  Feb.  14,  1964,  p.  26-27;  Dec.  22,  1961,  pp.  24-25;  Dec.  23,  1960,  pp.  28-29;  Dec.  25,  1959,  p.21;  Dec.  26, 1958,  p.  23;  Dec.  27,  1967,  p.  23;  Dec.  28, 1966, 
p.  26;  Doc.  39  J966,  p.  13;  Jan.  16, 1954,  p.  36;  and  Oct.  23,  1953,  p.  «0. 

Source:  Bureau  Report,  table  23,  p.  40.  •  - 

Table  7.— Rank  of  the  30  Leading  Cigarette  Brands  of  1963  During  Each  of  the  Years  1960  to  1963 


Brand 

Type* 

Company 

1963 

1962 

1961 

1960 

1969 

1968 

1967 

1956 

1956 

1964 

1963 

1952 

1961 

1950 

Pall  Mall  . 

K 

American  Tobacco.... 

1 

1 

2 

2 

2 

2 

3 

■H 

B1 

■M 

6 

6 

Winston  .. 

F 

R.  J.  Reynolds _ 

2 

3 

3 

4 

4 

4 

6 

CameL-_ 

R 

-...-do.....— .......... 

2 

2 

1 

1 

1 

1 

1 

Salem 

M 

. do . . 

4 

.  9 

11 

17 

Kent. 

F 

P.  Lorillard _ 

6 

6 

6 

9 

19 

19 

Lucky  Strike _ 

R 

American  Tobacco.... 

6 

6 

3 

3 

3 

2 

■m 

2 

2 

2 

2 

LAM. . 

F 

Liggett  A  Myers _ 

7 

7 

6 

6 

7 

11 

14 

21 

Marlboro . 

F 

Philip  Morris _ 

8 

8 

8 

8 

9 

8 

8 

8 

15 

• 

Viceroy. 

F 

Brown  A  Williamson. 

9 

9 

9 

9 

8 

Ha 

6 

6 

6 

7 

12 

12 

13 

14 

Kool._ 

M 

_ do _ 

10 

10 

10 

10 

11 

10 

u 

9 

9 

9 

8 

7 

Tareyton  .  .. 

F 

American  Tobacco. . . . 

11 

11 

13 

13 

14 

h9 

20 

18 

18 

19 

Chesterfield 

K 

Liggett  A  Myers _ 

12 

12 

12 

1 12 

12 

12 

10 

g 

8 

9 

Parliament. 

F 

Philip  Morris _ 

13 

13 

14 

14 

13 

22 

22 

21 

18 

hQ 

13 

14 

16 

Raleigh 

F 

Brown  A  Williamson . 

14 

16 

16 

16 

17 

NewDort 

M 

P.  Lorillard . 

15 

15 

15 

17 

17 

22 

23 

nnmn 

Chesterfield 

R 

Liggett  A  Myers 

15 

13 

11 

11 

10 

10 

7 

4 

4 

3 

3 

3 

Old  Gold _  _ 

F 

P.XOTillard/- . 

17 

17 

17 

18 

16 

16 

16 

14 

16 

23 

Bclair 

M 

Brown  A  Williamson  . 

18 

23 

27 

27 

Philip  Morris _ 

K 

Philip  Morris _ i 

19 

18 

.  19 

19 

19 

18 

17 

16 

14 

11 

10 

hUBH 

Raleigh . . 

K 

Brown  A  Williamson  . 

20 

20 

20 

20 

20 

14 

16 

13 

13 

13 

11 

HHHJ 

Philip  Morris _ 

R 

Philip  Morris  . 

21 

19 

18 

16 

16 

13 

18 

9 

7 

5 

5 

5 

4 

Tareyton . . 

K 

American  Tobacco.... 

22 

21 

21 

21 

22 

20 

18 

16 

12 

10 

8 

7 

8 

Alpine 

M 

Philip  Morris .  .. 

22 

21 

22 

22 

27 

Montclair _ 

M 

American  Tobacco _ 

23 

34 

Paxton  _  _ 

M 

PhiUp  Morris . 

26 

Lark . 

F 

Liggett  A  Myers . 

26 

Spring _  •. 

M 

P.  Lorillard _ 

26 

27 

28 

86 

27 

York 

K 

_ do . . 

28 

24 

36 

Old  Oold 

K 

28 

24 

24 

26 

26 

23 

21 

20 

17 

16 

13 

Do . 

R 

.....do...::....::..:.:. 

28 

24 

23 

24 

21 

17 

14 

12 

■  10 

6 

6 

6 

6 

6 

‘  R “regular,  K“king-slze,  F  “filter,  and  M “menthol. 

Sources:  Printers’  Ink,  Feb.  14,  1964,  pp.  25-27;  Dec.  22,  1961,  pp.  24-25;  Dec.  23,  1960,  pp.  28-29;  Dec.  25,  1969,  p.  21;  Dec.  26, 1968,  p.  23;  Dec.  27, 1957,  p.  23;  Dec.  28. 
1956,  p.  26;  Dec.  30,  1955,  p.  13;  Jan.  16,  1954,  p.  36;  and  Oct.  23,  1953,  p.  440. 

Source:  Bureau  Report,  table  24,  p.  40. 
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Tabu  S— Reuhtb  Impobtancb  Dubino  IMS  or 
Fa.m  AHD  MENraoi/-FaTBB  Bbands  DmooxrcsD 
Aiteb  Jam.  1,  IM 


Brand 

Domestle 
consumption 
during  1963 
(bilUonsof 
cigarettes) 

Percent 

dlstribottco 

All  brands,  totals... _ 

600.6 

loao 

Filter  brands  Intro- 
dooed  after  Jan .  1, 1963, 
total _ _ _ .......... 

187.7 

M.8 

Winston  . .  -  - 

60.4 

13.6 

ir^t 

37.1 

7.8 

I.  A  M  _ 

27.2 

6.8 

Marlhnrot.  _ 

25.4 

6.0 

Dual  Filter  Tareyton _ 

RnlAigh  (flHer  only) ... 

12.6 

9.4 

2.6 

L8 

Old  Gold  (filter  0^) _ 

Torlr _  - 

6.1 

1.6 

1.0 

.8 

Mentbcd-filter  brands 
introduced  after  Jan. 
1,  1952,  total . 

79.6 

16.8 

44.8 

8.8 

ICnnl  (flttnr  , , 

13.0 

2.6 

9.0 

1.8 

RAlftfr  _ 

4.8 

.9 

AlpInA  -  _ 

2.3 

.6 

MnntclAl'  , 

2.3 

.6 

Paxton 

2.0 

.4 

Spring.....,.^  -  - 

1.3 

.3 

All  otiw  brands  - 

242.4 

47.4 

>  Includ«d  because  Marlboro  was  In  effeet  reintroduced 
after  1082. 


Soubck:  Printert'  Ink,  Feb.  14, 1064. 

Also  of  Significance  is  the  fact  that, 
by  1963,  the  cigarette  market  was  in¬ 
creasingly  dominated  by  filter  and  men¬ 
thol-filter  brands  that  had  been  intro¬ 
duced  since  1952.  As  indicated  by  table 
8,  such  brands  accounted  for  more  than 
half  of  total  consumption  in  1963.  These 
data  indicate  the  active  role  cigsu'ette 
manufacturers  have  played  in  market¬ 
ing  filter  and  menthol-filter  cigarettes; 
they  tend  to  n^ate  any  inference  that 
a  spontaneous  shift  by  consumers  to  fil¬ 
ter  and  menthol-filter  brands  already  on 
the  market  took  place. 

The  dramatic  character  of  the  changes 
in  brand  preference  since  1950  may  be 
more  fully  appreciated  if  it  is  recalled 
that  during  the  years  prior  to  1950,  three 
brands  of  res^ar  cigarettes.  Lucky 
Strike,  Camel  and  Chesterfield,  domi¬ 
nated  the  cigarette  market.  In  1925, 
1935  and  1950  these  brands  had  ac¬ 
counted  for  82,  85,  and  67.9  percent,  re¬ 
spectively,  of  total  cig^ette  output.  By 
1963,  however,  the  sMre  of  output  ac¬ 
counted  for  by  the  three  brands  had 
declined  to  20.6  percent  and  two  of  the 
three  brands  no  longer  ranked  among 
the  top  three.  (Bureau  Report  35.) 

3.  Cigarette  advertising  expenditures. 
As  noted  earlier,  advertising  expenditure 
data  for  the  leading  six  cigarette  manu¬ 
facturers  are  available  from  both  trade 
sources  and  the  Internal  Revenue  Serv¬ 
ice.  As  shown  in  table  9,  Internal  Reve¬ 
nue  Service  data  indicate  that  advertis¬ 
ing  expenditures  increased  from  $84.8 
million  in  1950  to  $236.4  million  in  1960, 
or  by  178.7  percent.  Cumulative  totals 
of  Internal  Revenue  Service  data  for  the 
period  1950  to  1960  indicate  that  the  six 


leading  cigarette  manufacturers  in¬ 
curred  advertising  expenditures  of  i4>- 
proxlmatdy  $1.75  billion. 

Trade  data  in  table  9  indicate  4hat 
estimated  expenditures  for  television, 
newspapers  (including  Sunday  supple¬ 
ments)  ,  and  genmtl  magazines  increased 
trcm  $49.1  million  in  1952  to  $153.9  mil¬ 
lion  in  1962,  or  213.2  percent.  Cumu¬ 
lative  totals  for  the  period  1952  to  1962 
indicate  that  the  six  leading  cigarette 
manufacturers  spent  an  estimated  $1.2 
billion  in  the  included  media.  These 
totals  do  not  Include  ^t  television  ex¬ 
penditures  for  the  years  1952  to  1955  and 
therefore  tend  to  overstate  the  increase 
in  the  three  media  total  for  the  period 
1952  to  1962.  It  is  estimated,  however, 
that  spot  television  exp^iditures  were 
not  of  major  significance  to  the  three 
media  total  for  1952.  Media  not  in¬ 
cluded  for  all  of  the  period  1952  to  1962 
consist  principally  of  radio,  outdoor  ad¬ 
vertising,  farm  and  business  publica¬ 
tions,  direct  mail  promotions,  point-of- 
sale  advertising,  premiums,  and  sample 
promotions.  It  is  estimated,  however, 
that  the  data*  shown  from  trade  sources 
in  table  9  account  for  more  than  half 
of  toted  advertising  expenditures.  It 
should  be  pointed  out  that  the  trade 
data  shown  consist  of  estimates  based 
upon  gross  time  and  space  charges,  com¬ 
puted  on  a  one-time  basis;  that  is.  the 
figures  do  not  refiect  deductions  for  cash 
or  frequency  discounts.  In  addition,  the 
figures  do  not  include  an  allowance  for 
preparation  costs  on  print  media  or  pro¬ 
duction  costs  on  broadcast  media.  It  is 
believed,  however,  that  the  trade  data  in 
table  9  are  reasonable  approximations  of 
actual  expenditures  in  the  included 
media. 

Tabu  9— Adybbtisino  Exfindrcbbs  or  «hb  6  Lbad' 
mo  OlOABBIR  MAMUTAOrUBEBS:  1960  TO  1962 


Year 

Advertising 
expenditures 
in  selected 
media  of  6 
leading 
cigarette 
manufac- 
turers  > 
(81,000) 

Advertising 
expenditures 
of  6  leading 
tobacco 
products 
manufactur¬ 
ing  ompora- 
tions 
Qntemal 
Revenue 
Service 
data)* 
(81,000) 

1963 . 

NA 

NA 

1962 . 

163,872 

.NA 

1961 . 

160,630 

NA 

1960 . 

163,484 

236,414 

1969 . 

162,881 

232,634 

1958. . 

137,276 

217,883 

1967. _ 

119,946 

203,256 

1966 . 

104,493 

177,197 

1966 . 

•Wk 

71,616 

148, 189 

1964 . 

66,488 

131,666 

1963 . . . 

60,076 

121,466 

1962. . 

49,136 

NA 

1961 . . . 

NA 

96,987 

1960 . 

NA 

84,814 

I  From  table  10  below.  Indudes  advertising  expendi¬ 
tures  for  network  and  spot  television,  general 
and  newspapers  (inclading  Sonday  sections).  Spot 
television  not  induded  for  tbe  period  1962  to  1966. 

1  Borean  Report,  p.  3. 

NA-Kot  available. 


Historical  data  from  trade  sources  are 
available  which  indicate  trends  in  media 
use  during  the  period  1952  to  1963.  Table 
10  provides  separate  data  on  the  ad¬ 
vertising  expenditures  of  the  six  lead¬ 
ing  cigarette  manufacturers  in  television, 
general  magazines,  and  newspeqiers  (in¬ 
cluding  Sunday  supplements).  It  in¬ 
dicates  that  between  1952  and  1962,  ex¬ 
penditures  for  network  television,  general 
magazines,  and  new£g>sq>ers  increased  re¬ 
spectively  by  256, 129,  and  45  percent.  It 
also  indicates  that  during  1962,  combined 
expenditures  for  network  and  spot  tele¬ 
vision  accounted  for  71  percent  of  the 
three  media  total.  By  1962,  network  tele¬ 
vision  advertising  expenditures  were  esti¬ 
mated  to  equal  $81.9  million,  an  amount 
approximately  three  times  both  spot  tele- 
.vision  or  general  magazine  expenditures 
and  more  than  four  times  expenditures 
for  newspaper  advertising. 

As  described  in  the  Bureau  of  Eco¬ 
nomics  Report, 

Data  are  also  avaUable  for  other  media  but 
not  for  all  of  the  years  of  the  period  1952  to 
1962.  As  described  In  footnote  1  of  *  *  * 
[Table  10],  published  estimates  Indicate  that 
about  $10  million  was  spent  by  the  six  ciga¬ 
rette  maniifacturers  tor  network  radio  during 
1962,  and  $1.7  mllUon  toe  outdom*  advertis¬ 
ing.  If  these  totals  are  added  to  the  1962 
total  of  $153B  million  appearing  In  table 
10,  the  computed  total  for  the  advertising 
expenditures  of  the  six  ccnnpanles  would  be 
$174B  million.  This  total,  of  course,  does 
not  Include  such  media  as  spot  radio,  direct 
mall,  point  of  sale  advertising  aids,  preml- 
unas,  and  sampling.  It  Is  estimated,  however, 
that  the  computed  total  of  $174.9  mUllon 
accoimts  for  65  to  75  percent  of  total  ad¬ 
vertising  expenditures  by  the  six  companies. 
(Bureau  Report  29.] 

Comparisons  between  cigarette  con¬ 
sumption  and  cigarette  advertising  ex¬ 
penditures  indicate  that  during  recent 
years  increases  in  advertising  expendi¬ 
tures  have  considerably  exceeded  in¬ 
creases  in  cigarette  consumption.  Com¬ 
parisons  for  the  period  1950  to  1960  in¬ 
dicate  that  total  cigarette  consumption 
increased  by  30.5  percent  and  that  per 
capita  consumption  of  persons  18  years 
of  age  and  older  increased  by  18.5  per¬ 
cent,  but  that  advertising  expenditures 
reported  to  the  Internal  Revenue  Service 
by  the  six  leading  cigarette  manufactur¬ 
ers  increased  by  178.7  percent.  Similarly, 
a  comparison  of  cigarette  consumption 
data  and  advertising  expenditure  data 
from  trade  sources  indicates  that  there 
was  a  25.8  percent  increase  between  1956 
and  1962  ^  total  domestic  cigarette  con¬ 
sumption,  a  16.9  percent  increase  in  per 
capita  cigarette  consmnption,  but  a  47.3 
percent  increase  in  the  advertising  ex¬ 
penditures  of  the  six  leading  cigarette 
manufacturers  for  television,  general 
magazines,  and  newspapers. 


Thursday,  July  2,  1964 
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TABUI  10.— ADTSBUSIKO  SxI>SKDITUBKS  Bt  LSAIHMO  •  CieAUTTB  MAKPrACTVUBS  or  SSUCTID  Miou: 

1063  TO  106S 

(AIX  noimu  ABB  or  THOUSAMDS  or  DOIXABS.  tabu  mCLUDBS  data  fob  b.  t.  bbyboom,  ambbicaw  tobacco 


ble  for  the  net  increase  in  total  cigarette 
consumption  of  about  100  billion  units 
during  the  years  1952  to  1962  and  the 
gross  increase  in  menthol  and  filter  out- 
j— _  ,  put  of  262  billion  units  in  that  period,  but 
it  is  highly  probable  that  advertising 
contributed  significantly  to  both  in- 
creases,  particularly  to  the  increase  in 
filter  and  menthol-filter  consumption. 
It  is  of  course  true  that  the  spending  of 
even  millions  of  dollars  will  not  guaran¬ 
tee  success  for  a  particular  brand  or  en¬ 
sure  retention  of  a  market  for  a  given 
type  of  cigarette.  The  decline  in  recent 
years  of  most  brands  of  regular  ciga¬ 
rettes,  and  the  conspicuous  failure  of 
some  filter  brands,  such  as  Hit  Parade, 
support  this  view.  No  cigarette,  how¬ 
ever,  has  been  able  to  attain  significant 
sales  success  without  heavy  promotional 
expenditures.  The  increased  share  of 
output  accounted  for  by  filter  and  men¬ 
thol-filter  cigarettes  is  undoubtedly  asso¬ 
ciated  with  the  mounting  evidence 
throughout  the  1950’s  of  the  health 
hazards  of  smoking  but  there  is  consid¬ 
erable  probability  that  cigarette  adver¬ 
tising  since  1952  has  significantly 
contributed  to  the  shift  to  filter  and 
menthol-filter  cigarettes. 

C.  Cigarette  advertising:  Its  audience 
and  content.  1.  The  Audience  for  Ciga¬ 
rette  Advertising.  The  precise  degree  to 
which  individuals  in  the  United  States 
are  exposed  to  cigarette  advertising  can- 
TOt  be  accurately  estimated  from  avail¬ 
able  data.  The  variety  of  media  used  by 
cigarette  manufacturers  and  the  magni¬ 
tude  of  their  expenditures  indicate,  how¬ 
ever,  that  cigarette  advertising  reaches 
virtually  all  Americans  who  can  either 
read,  or  understand  the  spoken  word. 
Cigarettes  are  advertised  on  both  net- 
If  the  most  striking  development  in  age  share  basis,  from  2.8  percent  in  1952  work  and  spot  television,  on  radio,  in 
cigarette  consumption  patterns  since  to  65.5  percent  in  1962.  nuAgftjrinpg  and  newspaper,  in  outdoor 

1952  has  been  the  increased  popularity  Between  1952  and  1962,  filter  and  men-  media,  by  means  of  many  types  of 
of  filter  and  menthol-filter  brands,  thol  cigarette  consumption  increased  point-of-sale  advertising  aids.  So  per- 
equally  striking  has  been  the  absolute  from  16.7  billion  units  in  1952  to  278.8  vasive  is  cigarette  advertising  that  it  is 
and  relative  increase  in  advertising  ex-  billion  units  in  1962,  or  by  261.1  billion  virtually  impossible  for  Americans  of  al- 
penditures  for  filter  and  menthol-filt^  units.  About  40  percent  of  this  increase  most  any  age  to  avoid  cigarette  advertis- 
cigarettes.  Table  11  presents  data  an  r^resented  a  net  increase  in  total  ciga-  ing.  For  example,  the  morning  radio 
advertising  expenditures  in  selected  me-  rette  consmnption.  In  1952,  advertising  news  broadcasts  are  often  preceded  or 
dia.  It  indicates  that  the  advertising  expenditures  in  selected  media  for  filter  followed  by  a  spot  announcement  for  a 
expenditure  share  for  filter  and  menthol  cigarettes  equaled  $1.6  million;  by  19(K,  cigarette  brand.  CXitdoor  billboards, 
cigarettes  (primarily  menthol-filter)  in-  the  total  for  filter  cigarettes  in  selected  trains,  buses  carry  advertising  visi- 
creased  fn»n  3.7  percent  in  1952  to  66.1  media  equaled  $68.4  million.  This  ble  to’ both  children  and  adults  on  their 
percent  in  1962.  In  absolute  terms,  ex-  change  represents  an  increase  of  more  way  to  woiic  or  school.  Restaurants  and 
penditures  in  selected  media  increased  than  4,000  percent.  In  1955,  expendi-  drug  stores  often  have  advertising  de- 
fnmi  $2.1  million  in  1952  to  $96.5  million  tures  for  menthol  cigarettes  did  not  ex-  cals  for  cigarettes  on  entrance  doors  and 
in  1962.  Since  more  than  95  percent  of  ceed  $1  million.  By  1962,  spending  to  a  variety  of  other  display  material  such 
menthol  cigarette  output  in  1962  con-  advertise  menthol  cigarettes,  primarily  as  wall  clocks  and  change  counter  mats, 
sisted  of  menthol-filter  cigarettes  and  menthol-filter  cigarettes,  exceeded  $28  M-^ny  of  the  dasrtime  and  evening  televi- 
since  no  such  cigarettes  were  produced  million.  The  change  for  menthol  dga-  sion  programs  are  Q>onsored  by  cigarette 
in  1952,  it  can  also  be  estimated  that  the  rettes  also  represents  an  increase  of  more  manufacturers;  and  nmnerous  maga- 
ccHnbined  advertising  expenditure  total  than  4,000  percoat.  sdnes  and  newspapers  read  by  the  whole 

for  filter  and  menthol-filter  cigarettes  It  cannot  be  demonstrated  that  the  in-  family  contain  cigarette  advertising, 
greased  from  $1.6  million  in  1952  to  tensive  advertising  of  filter  and  menthol-  Theater  and  athletic-event  programs 
195.6  million  in  1962,  and,  on  a  percent-  filter  cigarettes  was  exclusively  responsi-  often  contain  cigarette  advertising. 


NA 

17,788 

20,<ies 

29,343 

34,803 

27,812 

23,316 

22,664 

16,026 

12,478 

16,287 

12,243 


Outdoor 

advertlsiiig 

($1,000) 


Network 

radio 

($1,000) 


10,300 

NA 

NA 

0,743 

10,779 

14,960 

16,622 


Selected 
media  total  > 

TeleTisioii  . 
total 

Network  TV 

Spot  TV 

Oeneral 

magaelues 

NA 

126,322 

89,263 

36,060 

31,834 

163,872 

100,106 

81,047 

27,168 

27,020 

160,680 

104,800 

77,760 

26,660 

26,646 

168,484 

100,260 

68,119 

82,141 

>28,881 

162,881 

96,469 

67,973 

24,486 

*21,619 

187,276 

88,692 

61,078 

27,614 

20,872 

119,046 

78,690 

47,387 

31,262 

18,032 

104,493 

66,864 

38,497 

28,367 

14,966 

71,616 

*40,240 

40,240 

NA 

16,849 

66,488 

*89,886 

39,886 

NA 

14. 126 

60,076 

*32,664 

32,664 

NA 

12,236 

49,186 

*26,088 

26,083 

NA 

11,810 
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Tabu  11— Cioabbttb  Avranman  KmiiMroass  m  Bxucrd  Mbha  bt  Tm  or  Oioabbtr;  itos  to  UNO 
(Au  Fiosbm  Abs  n  Thoubaiidb  or  Dollabb) 


Menthol 
cigarettes  < 


Number 
of  programs 


Selected  programs,  total. 


28,025 

32,244 

81,817 

28,787 

24,222 

13,345 

7,588 

687 


Programs  with,  audience  18  years  of  age 
and  older  equal  to — 

30.0  million  or  more _  1 

36.0  to  20.0  mUUon- . .  o 

20.0  to  24J1  million _ _ _  5 

16.0  to  10.9  million _  19 

10.0  to  14 J)  million _  18 

6.0  to  9J>  million _  5 

Less  than  5.0  million _  7 

Table  13  summarizes  audience  data  for 
persons  13  to  17  years  of  age  (referred  to 
as  “teens”  in  Appendix  B).  Table  13 
indicates  that  23  of  the  55  programs 
sponsored  in  whole  or  in  part  by  cigarette 
manufacturers  had  a  teen-age  audience 
in  excess  of  2.0  million.  Since  Bureau 
of  the  Census  data  indicate  that  as  of 
November  1,  1963,  the  total  resident 
United  States  population  in  ages  13 
through  17  equaled  17.2  million,  it  may 
be  estimated  that  each  of  these  programs 
reached  an  estimated  minimum  of  about 
12  percent  of  the  total  United  States  pop¬ 
ulation  of  ages  13  to  17.  One  program, 
the  “Beverly  Hillbillies,”  had  a  teen-age 
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>  Data  for  1854  to  1862:  In  the  case  of  brands  selling  more  than  1  type  of  cigarette  nnder  a  single  brand  name,  it  was 
necessary  to  allocate  expenditures  on  the  basis  of  brand  sales  by  type  of  cigarette.  This  method  probably  un^- 
states  the  actual  expenditures  for  nonregular  cigarettes. 

Data  for  1852  and  1853:  For  these  years,  data  were  not  avaUable  to  make  such  allocations.  As  a  result,  negligible 
amounts  of  expenditures  for  Chesterfield,  Old  Gold,  and  Philip  Morris  king-size  cllarettes  were  included  in  the  totals 
for  regular  cigwettes;  also,  for  the  same  years,  negl^ble  amounts  of  expenditures  for  Tareyton  filter  cigarettes  were 
Included  in  the  totals  for  king-size  cigarettes. 

<  Included  media:  Data  in  this  table  include  expenditures  for  the  entire  period  1852  to  1062  for  the  following  media: 
General  magazines,  newspapers  (Including  Sunday  sections),  and  network  teteviaion.  Expenditures  fw  radio  are 
not  included  subsequent  to  July  31,  1855.  Outdoor  advertising  expenditures  are  not  included  prior  to  1055.  Spot 
television  expenditures  are  not  included  prior  to  1056. 

Included  brands:  Figures  in  this  table  do  not  Include  expenditures  for  any  brand  which  in  all  of  the  years  1852  to 
1062  bad  sales  of  less  than  1  billion  cigarettes.  Also  not  included  are  expenditures  for  any  brand  which  declined  in 
sales  below  1  billion  units,  except  that  expenditures  are  included  for  such  brands  for  all  years  in  which  their  sales 
equalled  1  billion  or  more  and  all  years  prior  to  the  most  recent  year  in  which  sales  equalled  1  billion  ot  more.  These 
exclusions,  however,  are  not  considered  significant  because  they  generally  amount  to  less  than  2  percent  of  tottd 
output. 

Basis  for  data:  Figures  consist  of  space  and  time  costs  computed  on  a  single-time  basis.  There  is  no  allowance  for 
preparation  costs  for  print  media  or  for  talent  or  production  costs  for  broadcast  media.  There  is  also  no  deduction 
for  frequency  or  cash  discounts. 

>  Filter-king  cigarettes  are  classified  as  filter  cigarettes. 

All  menthol  cigarettes,  regardless  of  size  and  regardless  of  whether  they  were  made  with  a  filter,  are  classified  as 
menthol  cigarettes. 

SouBCEs:  Advertistnn  Age,  Jime  28, 1958,  p.  68;  July  27, 1858,  p.  82;  Sept.  19, 1960,  p.  126;  Aug.  7,  1961,  p.  82;  June  25, 
1862,  p.  30;  Sept.  2, 1963,  p.  38. 

SotTBcx:  Bureau  Report,  table  21,  p.  37. 

In  subpart  B,  supra,  data  were  pre-  facturers.  As  shown  in  table  12,  25  of 
sented  on  advertising  expenditures  by  these  programs  had  audiences  of  such 
media.  It  was  indicated  that  during  persons  equal  to  15.0  million  or  more. 
1963  the  six  leading  cigarette  manu-  Hie  most  popular  program,  the  “Beverly 
facturers  spent  approximately  $89.3  mil-  Hillbillies,”  had  an  audience  of  this  age 
lion  for  network  television  advertising,  group  estimated  at  30.9  million.  Bureau 
TTiese  expenditures  were  greater  than  of  Census  data  indicate  that  as  of  Novem- 
those  for  any  other  media.  Appendix  ber  1,  1963,  the  resident  United  States 
B  of  the  Bureau  of  Economics  Report  population  18  years  of  age  and  over 
presents  audience  data  for  network  tele-  equaled  120.3  million;  it  may  be  esti- 
vision  programs  sponsored  in  whole  or  mated,  therefore,  that  this  particular 
in  part  by  cigarette  manufacturers.*  television  program  reached  an  audience 
Data  in  Appendix  B  indicate  that  sub-  equal  to  approximately  25  percent  of  all 
stantial  numbers  of  persons  of  all  ages  persons  18  years  of  age  and  over.  It  may 
are  exposed  to  cigarette  advertising,  similarly  be  calculated  that  each  of  the 
Table  12  contains  audience  estimates  for  25  programs  with  an  audience  equal  to 
persons  18  years  of  age  and  older  for  55  15.0  million  or  more  of  persons  18  years 

network  television  programs  sponsored  of  age  and  older  exposed  at  least  12  per- 


Programs  with,  audience  of  persons  13 
to  17  years  of  age  eqiial  to — 

4.0  mUlion  or  more _ 


3.0  to  3.9  mUlion. 


2.0  to  2Si  milUon _ 

1.0  to  1.9  million _ 

0.6  to  0.9  million... 
Less  than  0.5  million. 


Data  in  Appendix  B  also  indicate  that 
substantial  numbers  of  children  between 
2  and  12  years  of  age  are  exposed  to 
cigarette  advertising  on  network  tele¬ 
vision.  As  shown  in  table  14,  29  of  the 
55  network  television  programs  spon¬ 
sored  by  cigarette  manufacturers  had 
total  audience  of  children  of  ages  2  to  12 
equal  to  2.5  million  or  more.  On  the 
b^is  of  a  Census  Bureau  population 
estimate  for  the  age  group  of  43.7  million, 
this  would  mean  that  each  of  these  pro¬ 
grams  reached  a  minimum  of  5  percent 
of  the  children  of  such  ages.  One  pro¬ 
gram,  “The  Beverly  Hillbillies,”  had  an 
audience  of  children  2  to  12  equal  to  12.6 
million,  or  about  28.8  percent  of  the 
children  in  the  United  States  of  that  age 


Expenditures 
Inseleoted 
media,  total  * 

B^olar 

cigarettes 

King-slae 

dgarettes* 

FOter 

dgarettes* 

145,906 

20,  U4 

29,878 

68,484 

148, 3M 

20,786 

21,166 

69,110 

148,810 

21,829 

19,948 

70,216 

147,788 

21,880 

19;  808 

77,183 

184,985 

21,888 

20,095 

68,280 

117,686 

22,780 

15,464 

66,097 

105,884 

29,101 

21,962 

46,738 

76,708 

28,166 

21,486 

26,465 

70,467 

88,041 

16,746 

13,796 

71,984 

66,888 

10,883 

41662 

66,678 

47,664 

7,013 

1,608 

1962 _ 

100.0 

18.8 

20.1 

46.9 

19.2 

1961 . 

100.0 

14.5 

14.8 

48.2 

22.5 

1960 _ 

100.0 

15.2 

18.9 

48.8 

22.1 

1860 . 

100.0 

14.9 

1A4 

62.2 

19.6 

1958 _  _ 

100.0 

16.8 

14.9 

51.8 

17.9 

1967 . 

100.0 

19.4 

13.1 

66.2 

11.3 

1866 . 

100.0 

27.6 

20.8 

44.4 

7.2 

1966 _ 

100.0 

36.7 

28.0 

84.6 

.8 

1864 . 

100.0 

55.4 

23.8 

18.6 

1.2 

1863 . 

100.0 

77.7 

15.3 

6.5 

.5 

1952 . . . 

100.0 

83.8 

12.4 

2.8 

.9 

in  whole  or  in  part  by  cigarette  manU' 


*  These  data  were  compiled  from  the  pub¬ 
lication  United  States  Television  Audience, 
November  1963.  The  latter,  a  publication  of 
the  American  Research  Bureau,  a  subsidiary 
of  C.EJJt.,  was  made  available  to  the  C(»n- 
mlsslon  and  Is  an  attachment  io  Ex.  C.  Its 
data  are  based  upon  a  sample  survey  con¬ 
ducted  by  the  American  Research  Biu*eau 
during  the  period  November  6-19,  1963. 
Sponsorship  Information  was  obtain^  from 
listings  In  Advertising  Age.  Tables  12,  13, 
and  14  of  this  report  summarize  audience 
data  in  Appendix  B. 


cent  of  such  persons  to  cigarette  adver¬ 
tising.  The  totals^shown  in  table  12  rep¬ 
resent  minimums  since  programs  broad¬ 
cast  five  days  a  week  (Monday  through 
Friday)  have  been  counted  as  a  single 
program.  In  addition,  it  must  be  em¬ 
phasized,  these  data  do  not  include  spot 
television  advertising.  During  1963,  the 
six  leading  cigarette  manufacturers 
spent  approximately  $36.1  million  for 
such  advertisii^.( Advertising  Age,  April 
13,  1964,  p.  101),  an  amount  equal  to  40 
percent  of  their  expenditures  for  net¬ 
work  television  advertising. 


group. 

Because  ciga'rette  advertising  is  often 
carried  simultaneously  by  more  than  one 
network,  the  totals  in  tables  12,  13  and 
14  understate  the  probable  total  numl^r 
of  persons  exposed  to  cigarette  advertis¬ 
ing  during  a  single  time  period.  For 
example,  on  Wednesday  evening  between 
9  and  10  p.m.  (e.s.t.)  both  the  CBS  and 
ABC  networks  carry  programs  spon- 
soied  in  whole  or  in  part  by  cigarette 
manufacturers.  On  the  basis  of  data  in 
Appendix  B,  the  combined  audience  dur¬ 
ing  this  time  period  includes  an  esti- 
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mated  45.8  million  persons  18  years  of 
age  and  older,  7.9  million  persons  be> 
tween  13  and  17  years  of  age,  and  11.4 
million  children  between  2  and  12.  This 
equals  approximately  38  percent  of  the 
United  States  population  of  age  18  and 
over,  46  percent  of  the  population  of  ages 
13  to  17,  and  26  percent  of  the  population 
of  ages  2  to  12. 

Tablx  14 — ^Nktwobk  Teixvjsion  Progbaics 
Sponsored  bt  Cigarettb  MANTTrAcrxiRERS, 
Distributed  bt  Size  or  Audience  2  to  12 
Years  or  Age:  Nov.  6-19, 1963  * 

Number  of 
programs 


Selected  programs,  total -  66 

Programs  with  audience  2  to  12  years  of 
age  equal  to— 

10.0  million  or  more _  1 

7.6  to  9.9  milUon.. .  4 

6.0  to  7.4  million _  6 

2.6  to  4.9  mllUon .  19 

1.0  to  2.4  million. .  17 

Less  than  1.0  million _  9 


Data  for  other  media  would  similarly 
indicate  exposure  of  teenagers  and 
younger  children  to  cigarette  advertising. 
Short  of  the  most  drastic  restrictions  on 
media  use,  there  is  no  way  to  prevent  per¬ 
sons  imder  21  or  18  years  of  age  from 
being  exposed  to  cigarette  advertising. 
Given  the  fact,  found  by  the  Surgeon 
General’s  Advisory  Committee,  that  “all 
available  knowledge  points  toward  the 
years  from  the  early  teens  to  the  age  of 
20  as  a  significant  period  during  which  a 
majority  of  later  smokers  began  to  de¬ 
velop  the  active  habit”  (ACR  368),  the 
bind  of  advertising  to  which  young  per¬ 
sons  are  exposed  is  obviously  important. 

2.  Themes  and  appeals  in  current 
cigarette  advertising  which  portray  the 
desirability  of  smoking.  The  Commis¬ 
sion  has  examined  the  large  number  of 
representative  advertisements  summar¬ 
ized  in  the  Bureau  of  Economics  Report 
and  made  a  part  of  the  record  of  this 
proceeding,  and  other  cigarette  advertis¬ 
ing.  Our  examination  of  cigarette  ad¬ 
vertising  indicates  that  two  elements  pre- 
donfinate:  one,  portrayal  of  the  desir¬ 
ability  of  smol^g;  and  two,  assurance 
about  the  safety  of  cigarettes  or  relative 
safety  of  the  advertised  brand.  The  basis 
for  the  first  of  these  conclusions  will  be 
described  in  this  section;  the  basis  for 


Tftble  15  provides  additional  informa¬ 
tion  on  the  teen-age  audi^ce  for  ciga¬ 
rette  advertising.  It  distributes  evening- 
hour  programs  sponsored  by  cigarette 
manufacturers  by  the  day  of  the  week 
and  time  period.**  Table  15  indicates 
that  the  bulk  of  the  evening  programs 
sponsored  in  whole  or  in  part  by  ciga¬ 
rette  manufacturers  were  scheduled  for 
broadcast  during  time  periods  ending 
prior  to  9  pjn.  (e.s.t.).  As  shown  in 
table  15,  22  of  the  40  evening-hour  pro¬ 
grams  with  an  audience  in  excess  of  1.0 
million  persons  of  ages  13  to  17  were 
telecast  prior  to  9  pm.  An  additional  11 
programs  were  telecast  between  9  and  10 
p.m.  The  balance,  or  7  programs,  were 
telecast  between  10  and  11  pm.  It  may 
be  noted  that  the  7  programs  broadcast 
after  10  pm.  had  relatively  smaller  teen¬ 
age  audiences. 


the  second  conclusion  will  be  described 
in  the  following  section. 

Fundamental  to  the  question  of 
whether  the  portrayal  of  the  desirability 
of  smoking  is  a  dominant  element  of  cur¬ 
rent  advertising  is  the  question  whether 
there  can  be  any  cigarette  advertising 
that  does  not  directly  or  indirectly  por¬ 
tray  the  desirability  of  smoking.  Since 
there  is  no  way  to  consume  a  cigarette 
without  smoking  it,  it  might  be  argued 
that  all  cigarette  advertising  is,  in  some 
degree,  a  portrayal  of  the  desirability  of 
smoking.  By  this  reasoning,  even  pre¬ 
mium  offers  such  as  those  now  being 
made  for  Raleigh,  Belair  and  Alpine 
cigarettes  would  constitute  a  portrayal 

It  should  be  noted  that  all  times  specified 
are  Eastern  Standard  Time.  This  would  mean 
that  viewing  time  in  the  Central  Time  Zone 
would  generally  be  one  hour  earlier.  Hours 
of  television  broadcasting  in  the  Pacific  Time 
Zone  are  generally  identical  to  those  of  the 
Eastern  Time  Zone.  Not  included  in  table  16 
are  programs  with  a  teen-age  audience  of 
fewer  than  1  million.  The  few  programs 
which  are  not  contained  in  the  time  inter¬ 
vals  specified  in  the  stub  of  the  table  have 
been  Included  in  the  earliest  applicable  time 
period.  For  example,  “Monday  Night  at  the 
Movies,”  a  program  broadcast  between  7:36- 
9:30  pm.  (ejB.t.),  has  been  included  with  the 
7:30  to  9  pm.  programs. 


Of  the  desirability  of  smoking.  These 
offers,  however,  are  not  directly  related 
to  the  experience  of  smoking.  Direct 
portrayal  of  the  desirability  of  the  smok¬ 
ing  experience  is,  in  any  event,  suffi¬ 
ciently  prevalent  that  there  is  no  need  to 
rely  on  examples  of  indirect  portrayid  in 
ord^  to  demonstrate  that  portrayal  of 
the  desirability  of  smoking  is  a  dominant 
element  in  current  cigarette  advertising, 
i.e.,  advertising  appearing  since  Janu¬ 
ary  1,  1963.“ 

The  direct  portrayal  of  the  desirability 
of  smoking  is  largely  accomplished  in  the 
following  two  ways:  (a)  by  describing 
the  satisfactions  derived  from  smoking; 
and  (b)  by  associating  smoking  with  in¬ 
dividuals,  groups,  or  ideas  worthy  of 
emulation  or  likely  to  be  emulated.  Our 
view  that  current  cigarette  advertising 
portrays  the  desirability  of  smoking  does 
not  imply  that  we  doubt  that  smoking 
affords  pleasiu’e,  enjoyment,  and  other 
saticdactions  to  many  individuals.  Nei¬ 
ther  do  we  doubt  that  smoking  is  a  habit 
enjoyed  by  many  individuals  worthy  of 
emulation.  However,  for  restsons  that 
will  appear,  the  character  of  current 
cigarette  advertising  is  relevant  to  the 
questions  involved  in  this  proceeding. 
Sections  (a)  and  (b)  which  follow  de¬ 
scribe  in  detail  the  portrayal  in  cmrent 
advertising  of  the  desirability  of  smok¬ 
ing. 

(a)  Descriptions  in  current  advertis¬ 
ing  of  the  satisfactions  to  be  derived 
from  smoking.  A  review  of  current  ad¬ 
vertising  indicates  that  virtually  every 
cigarette  brand  makes  one  or  more  claims 
respecting  the  satisfactions  to  be  derived 
from  smelting.  Examples  of  such  claims 
are  reproduced  in  table  16.  The  Pall 
Mall  slogan,  “Pall  Mall  travels  pleasure 
to  you,”  illustrates  the  theme  of  pleasure 
in  current  cigarette  advertising.  We  take 
it  as  obvious  that  when  an  advertisement 
describes  a  product  as  affording  pleasure, 
the  advertisement  is  portrasdng  the  de¬ 
sirability  of  using  tiiat  product.  There 
is,  of  course,  no  way  to  obtain  pleasure 
f  nun  a  Pall  Mall  without  smoking  it.  Pall 
MaU  is  not  alone  in  its  use  of  the  word 
“pleasure.”  Winston  offers  a  cigarette 
that  is  “packed  for  pleasure”;  Elent 
promises  “more  real  smoking  pleasure”; 
and  Camel  advertising  suggests  that 
“Camel  time  is  pleasure  time.” 

Taste  and  fiavor  are  also  prominent 
featiures  of  ciurent  advertising.  Pall 
Mall  reminds  smokers  that,  “it’s  so  good 
to  your  taste.”  Camel  promises  “clean 
cut  taste,”  and  Kent  is  claimed  to  have  “a 
taste  to  give  you  more  real  smoking 
pleasure.”  Filter  cigarettes,  such  as 
Marlboro  and  Viceroy,  emphasize  “richer 
fiavor”  and  "the  taste  that’s  right”  re¬ 
spectively.  Dual  Filter  Taresdon  is 
claimed  to  have  “a  fine  tobacco  taste  that 
makes  Tareyton  smokers  so  aggressively 
loyal,”  and  Parliament  is  claimed  to  be 
a  cigarette  that  “*  •  *  lets  you  enjoy 
true,  rich  tobacco  fiavor  *  *  •” 


"  As  Indicated  by  the  advertising  summa¬ 
ries  contained  in  the  anal3rsls  sheets' of  Ap¬ 
pendix  A  of  the  Bureau  of  Economics’  Report, 
the  p<Mi:rayal  of  the  desirability  of  smoking 
has  consistently  been  a  pnxninent  charac¬ 
teristic  of  cigarette  advertising.  Appendix 
A  contains  extensive  excerpts  from  the  ciga¬ 
rette  advertising  of  the  period  1960  to  March 
1,  1964.  and  a  limited  number  of  excerpts 
from  earlier  advertising. 


Table  16— Evenino  Hour  Network  Television  Programs  Sponsored  bt  Cigarette  MANvrACTVRERs 
Distributed  bt  Siee  or  Audience  13  to  17  Years  or  Age,  Dat  or  W eek  and  Time  Period 
[does  not  include  programs  with  an  audience  or  LESS  THAN  1.0  MILUON] 


Size  of  au<fience  age  13-17 

Day  of  week  and  time  period  < 

Total 

1.0  to  1.9 
million 

2.0  to  2.9 
million 

3.0  to  3.9 
million 

4.0  million 
or  more 

Selected  pre^rams,  total _ 

40 

18 

16 

4 

3 

Programs  telecast— 

Sunday  through  Thursday: 

Between  7:30  and  9  p.m _ 

16 

4 

7 

3 

1 

IlAtweAn  fi  and  10  p.m  . 

7 

3 

2 

0 

2 

netwAAfi  10  and  ll"  p.m 

4 

4 

Friday: 

3 

2 

1 

Betwi^n  0  and  10  p.m 

2 

1 

1 

Between  10  and  11"  p.m  . 

2 

1 

1 

Saturday: 

? 

4 

1 

3 

Betw^n  &  and  io  p.m 

2 

1 

1 

1 

1 

1  Programs  telecast  6  d^s  a  week,  Monday  tbrongh  Friday,  have  been  Included  only  once  and  have  been  tabulated 
In  the  “Sunday  through  Thursday”  group.  Prosrains  which  extend  beyond  ttie  tiim  interv^s  specified  are  included 
In  the  earliest  applicable  time.  For  example,  Monday  N^ht  at  the  Movies  (7:30  to  0:30)  is  included  witii  the  7:30 
to  OKK)  programs.  Times  shown  are  in  e.s.t. 

Source:  Bureau  Report,  app.  B. 
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Table  i»— Thb  PoBfBATAL  In  CamBEMt  ADVEEnsmo  or  mu  SAiuvAcnoim  To  Be  Obvahibd  Fbom  Shokino  contributing  to  the  portrayal  of  the  de- 

- j - i - j - j - j -  sirabflity  of  smoking. 

(b)  Association  of  smoking  with  ideas, 
individuals,  and  groups  worthy  of  emu¬ 
lation  or  likely  to  be  emulated.  If  a  per¬ 
vasive  feature  of  current  cigarette  ad¬ 
vertising  is  description  of  the  satisfac¬ 
tions  to  be  derived  from  smoking,  an 
equally  Important  aspect  of  current  ad¬ 
vertising  is  the  association  of  smoking 
with  individuals,  groups  and  ideas 
worthy  of  emulation  or  likely  to  be  emu¬ 
lated.  Oiu*  review  of  current  advertising 
indicates  that  such  associations  are 
characteristic  of  the  advertising  of  virtu¬ 
ally  every  significant  brand  of  cigarettes. 
For  example,  current  advertising  prom¬ 
inently  associates  smoking  with  ro¬ 
mance.  fim,  and  recreational  activities; 
it  features  endorsements  by  actors, 
singers,  military  personnel,  and  indi¬ 
viduals  engaged  in  occupations  such  as 
boat  designing  and  real  estate  develop¬ 
ment.  Current  advertising  makes  ex¬ 
tensive  use  of  yoimg  and  attractive  male 
and  female  models;  and  it  urges  smokers 
to  follow  the  lead  of  knowing  persons 
who  prefer  a  particular  brand.  Even  if 
all  advertisements  which  depict  couples 
in  romantic  surrmmdings  enjoying  the 
pleasures  of  cigarette  smoking  do  not 
necessarily  imply  that  smoking  is  essen¬ 
tial  to  romance  and  good  lo(^,  such  ad¬ 
vertising  plainly  suggests  that  cigarette 
smoking  is  a  desirable,  attractive  and 
rewarding  activity. 

Associations  in  current  advertising  be¬ 
tween  smoking  and  individuals  and  ideas 
worthy  of  emulation  or  likely  to  be  em¬ 
ulated  are  numerous  and  varied.  Ex¬ 
amples  of  such  associations  are  described 
below  in  detail  for  the  principal  brands. 

Pall  Mall — Sales  rank  in  1963:  1.  Recent 
Pall  Mall  advertising  associates  smoking  with 
glamour  or  lomance  by  the  use  of  attractive 
female  models  (see  Bureau  Report,  Appendix, 
Volume  I,  pp.  36,  38,  39.  41 ) .  The  smoking  of 
Pall  Mall  cigarettes  is  also  depicted  in  a  con¬ 
vivial  situation  in  which  six  persons  are 
engaged  in  group  singing  (Volume  I,  p.  40). 

Camel — Sales  rank  in  1963:  2.  Recent 

Camel  advertising  has  contained  endorse¬ 
ments  by  individuals  described  as  follows: 
(1)  BUI  Bunton,  Underwater  Research  Spe¬ 
cialist,  expert  SCUBA  diver.  Camel  smoker 
(Volume  I,  p.  4);  (2)  Russell  Youngblood, 
Balloon  Club  of  America,  Jet  Pilot,  Captain 
U.S.AJ’.  He’d  walk  a  mile  for  a  Camel  (Vol¬ 
ume  I,  p.  5);  and  (3)  Ray  Buckner,  Chief 
Petty  Officer,  Polar  Navigation  Specialist,  U.S. 
Coast  Guard  (Volume  I,  p.  8) . 

Winston — Sales  rank  in  1963:  3.  Recent 
Winston  television  advertising  has  depicted 
couples  at  a  hobby  shop  and  a  golf  driving 
range.  In  another  television  commercial,  a 
couple  is  depicted  having  fun  in  the  snow 
with  a  smaU  boy,  (See  Appendix  D, 
infra.  “•) 

Salem — Sales  rank  in  1963:  4.  Salem  ad- 
>  Sources  consist  of  app.  vol.  I  of  Bureau  of  Economics,  A  Report  on  Cigarette  Advertising  and  Output  and  app.  D  vertising  portrays  young  couples  in  a  variety 

of  romantic,  outdoor  settings  (Volume  I, 
pp.  138, 139,  and  141) . 

Kent— Sales  rank  in  1963:  5.  Kent  ad¬ 
vertising  depicts  the  smoking  of  Kent  ciga¬ 
rettes  in  both  romantic  and  sophlsticated- 
rmnantlc  situations.  The  advertising  also 
portrays  widespread  use  of  Kent  cigarettes 
by  individuals  in  a  variety  of  occupations 
(Volume  I,  pp.  74,  75  and  77) . 


Sales 

rank 

during 

1963 


Excerpts  from  advertising 


Brand 


Pall  Mall  travels  treasure  to  yon. _ 

Pall  Mali’s  Natural  Mlldneu  is  so  good 
to  your  taste!  So  smooth,  so  satis- 
lying  so  damrigbt  smokal^!  For 
flavor  and  enjoyment  you  Just  can’t 
beat  Pall  Mali’s  natural  mildness. 
It’s  so  good  to  your  taste  .  .  .  En¬ 
joy  satisfying  flavor. 

[T]his  is  the  filter  cigarette  that’s 
packed  for  pleasure. 

.  .  .  [M]ore  people  find  it  fun  to 
smoke  Winstcm  than  any  other  cig¬ 
arette,  because  Winston  tastes  good 
like  a  cigarette  should. 

Camel  Time  is  a  pleasure  time— honest 
enJoymentT-dean  cut  taste  .  .  . 
Tou  make  any  moment  a  little  bit 
brighter— the  minute  you  light  a 
Camel  cigarette.  .  .  . 

Salem  softness  refreshes  your  taste  .  .  . 
Salem  gives  you  .  .  .  rich  tobacco 
taste,  smoothed  with  menthol- 
softened  with  fresh  air. 

Kent  has  the  filter  and  the  taste  to 
give  you  more  real  smoking  pleas¬ 
ure  .  .  .  Kent  satisfies  best. 

When  you  light  up  a  cigarette  .  .  .  it’s 
for  real  satisf^ng  pleasure.  And 
may  I  say,  you  get  more  of  that  satis¬ 
fying  pleasure  .  .  .  when  you  smoke 
Kent. 

Here  is  smoking  at  its  very  best!  Just 
the  way  smoking  should  be  satis¬ 
fying  and  pleasant. 

Taste  fine  tobacco  at  its  best.  Smoke 
a  Lucky  Strike  .  .  .  the  taste  that 
millions  like. 

Smoking  is  a  pleasure  meant  for  adults. 
And  Lucky  Strike’s  fine  tobaccos 
are  blended  for  adult  tastes. 

You  get  more  body  in  the  blend,  more 
flavor  in  the  smoke,  more  taste 
through  the  filter. 

There’s  richer  flavor  in  this  one  from 
the  richer  breed  of  tobaccos  .  .  . 
you  get  a  lot  to  like  with  a  Marlboro. 

Today’s  Chesterfield  King  .  .  .  pure 
pleasure  all  the  way  .  .  .  tastes 
great. 

They  satisfy! . 

Viceroy’s  got  the  taste  that’s  right _ 

Kool’s  Menthol  Magic  brightens  taste, 
refreshing  all  day  through,  feel  extra 
coolness  m  your  throat  .  .  . 

Oet  .  .  .  the  fine  tobacco  taste  that 
makes  Tareyton  smokers  so  aggres¬ 
sively  loyal. 

Everyday,  more  and  more  people  are 
disa>vering  the  extra  pleasure  of 
smoking  Raleigh  cigarettes  .  .  . 
Raleighs  have  a  real  TOBACCO 
taste. 

Parliament  lets  you  enjoy  true,  rich 
tobacco  flavor. 

Newport  .  .  .  the  most  refreshing 
smoke  of  all!  Newport  has  ...  a 
blend  of  great-tasting  tobaccos. 
Newport  ref^bes  while  you  smoke, 
makes  the  flavor  fresher. 


FUter. 


Winston. 


Camel. 


Regular. 


Menthol. 


Salem. 


FUter. 


Februffry  1964. 


Lucky  Strike. 


Regular. 


LAM 


FUter. 


August  1963. 


Marlboro. 


Chesterfield. 


R^ular, 

King-slee. 


Viceroy, 


Filter. 


Menthol. 


Herbert  Tarey¬ 
ton. 


FUter,  King. 


Raleigh. 


Parliament. 

Newport... 


FUter. 


Menthol. 


PbiUp  Morris 
Old  Gold . 


Regular,  King. 
FUter,  King.. 

Menthol . 


Old  Gold  spin  filters.  Best  ta.ste  yet 
in  a  filter  cigarette! 

Clean  and  fresh  as  all  outdoors— that’s 
the  pleasure  you  get  in  the  clean 
fresh  taste  of  Belair. 

What’s  it  like  to  smoke  an  Alpine: 
Well,  it’s  like  many  fresh  little 
things  you  enjoy,  'it’s  Uke  the 
breeze  through  the  wiUows  at  the 
waters  edge — or  the  way  the  air  feels 
at  dawn  ...  a  bright,  invigorating 
taste.  .  .  . 

You’U  taste  the  difference,  the  deU- 
cious  difference  with  your  very  first 
puff  .  .  .  Discover  for  yourself  how 
good  good  tobacco  can  taste  when 
the  menthol’s  in  the  filter.  .  .  . 


Nov.  9,  1963. 
October  1963. 


Belair. 


Alpine. 


Montclair. 


October  1963 


Menthol  cigarette  advertising  is  nota¬ 
ble  for  its  stress  on  “refreshment.” 
Salem,  for  example,  claims  that  “Salem 
softness  refreshes  your  taste.”  while  Kool 
claims  that  its  menthol  magic  is  refresh¬ 
ing  all  day  through.  Another  menthol 
cigarette,  Newport,  promises  “the  most 
refreshing  smoke  of  all.” 

As  is  evident  from  the  above-quoted 
examples  from  regular,  king,  filter,  and 


menthol  cigarette  advertising,  and  from 
other  examples  in  table  16,  current  cig¬ 
arette  advertising  is  replete  with  descrip¬ 
tions  of  the  satisfactions  to  be  derived 
from  smoking.  These  descriptions  are 
both  explicit  and  varied.  Their  con¬ 
stant  repetition  in  advertising  which 
reaches  vast  numbers  of  Americans  of 
all  ages  must  be  viewed  as  significantly  ment. 


Thursday t  July  2,  1964 
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LAU — Sales  rank  in  1983:  7.  Recent  L&M 
advertising  associates  the  smoking  ot  L&M 
with  "good  times.”  A  magazine  illustration 
similarly  depicts  himters  enjoying  L&M. 
“When  a  clgareitte  means  a  lot”  (Volume  I. 

pp.  80,  81) . 

Marlboro — Sal(es  rank  in  1963:  8.  MarllKHroi 
advertising  is  currently  most  notable  for  its 
association  of  Marlboro  with  a  rather  hen^c 
conception  of  the  cowboy.  (See  Appendix 
D,  infra.)  Marlboro  advertising  has  also  fea¬ 
tured  romantic  settings,  as  illustrated  by  the 
following  excerpt  from  a  television  script: 

1.  Open  on:  Downshot-of  a  convertible  in 
beautiful  big  tree  coimtry.  At  night,  with 
full  moon  .... 

2.  Cut  to:  Shot  taken  through  the  wind¬ 
shield  of  the  car  as  it  speeds  down  a  country 
lane  lined  with  trees. 

•  *  •  •  • 

5.  Dissolve  to:  Downshot  of  car  as  it  pulls 
off  rocul  at  edge  of  woods.  We  see  Julie  [Lon¬ 
don]  and  her  escort  in  a  beautiful  sports  con¬ 
vertible.  (Volvune  I,  p.  91.] 

Chesterfield  (Regular  and  King-Size)— ‘ 
Sales  rank  in  1963:  9.  Recent  Chesterfield 
advertising  has  depicted  male  Chesterfield 
smokers  engaged  in  such  activities  as  moun¬ 
tain  climbing,  dune  buggy  racing,  and  bicycle 
racing  (Volvime  I,  pp.  53,  54,  58).  In  these 
advertisements,  a  rmnantic  element  was  also 
present.  Chesterfield  advertising  has  also 
featured  personal  endors^nents  by  the  actor, 
Gary  Merrill,  and  by  persons  engaged  in  such 
occupations  as  costume  design,  real  estate  de¬ 
velopment,  and  boat  -design  (Volume  I,  pp. 
63,  54,  55,  58;  also  Appendix  D,  infra) . 

Viceroy — Sales  rank  in  1963:  10.  Recent 
Viceroy  advertising  has  depicted  couples 
smoking  Viceroy  cigarettes  at  a  football  game 
and  a  ski  lodge  (Voliune  I,  pp.  98,  94). 
Viceroy  television  advertising  has  also 
featured  skits  such  as  the  following: 

(1)  Owner  of  dude  ranch  is  offered 
Viceroy  cigarette  by  female  guest.  He  ex¬ 
plains  that  he  subsequently  adopted  the 
cigarette  and  married  the  girl.  [Appendix 
D,  infra.] 

(2)  A  man  buying  fiowers  for  his  wife  on 
the  occasion  of  their  wedding  anniversary, 
describes  his  adoption  of  Viceroy  cigarettes 
as  a  result  of  tiie  florist’s  suggestion.  [Vol¬ 
ume  I,  p.  96.] 

3.  Themes  and  appeals  in  the  current 
advertising  of  filter  and  menthol- filter 
cigarettes  which  tend  to  allay  anxiety 
about  the  dangers  of  smoking.  Our  ex¬ 
amination  of  current  advertising  indi¬ 
cates  that  themes  and  appeals  which 
allay  anxiety  about  the  dangers  of  smok¬ 
ing  are  most  common  in  the  advertising 
for  filter  and  menthol-filter  cigarettes. 
During  1963.  filter  and  menthol-filter 
cigarettes  respectively  accoimted  for  43.0 
and  15.8  percent  of  total  consumption. 
Their  combined  share  exceeded  58  per¬ 
cent  of  total  consumption.  The  advertis¬ 
ing  discussed  in  this  section,  therefore, 
relates  to  types  of  cigarettes  accounting 
for  more  than  half  of  total  1963  con¬ 
sumption.  In  the  18  months  since  Jan¬ 
uary  1,  1963,  filter  cigarette  advertising 
has  displayed  divergent  trends.  The 
purpose  of  this  section  is  to  review  the 
principal  types  of  themes  and  appeals 
utilized  in  recent  filter  advertising,  which 
have  a  tendency  to  allay  the  anxiety 
that  might  be  felt  by  many  in  the  ad¬ 
vertising  audience  concerning  the  health 
'hazards  of  cigarette  smoking. 

Any  consideration  of  the  advertising 
for  filter  cigarettes  needs  to  be  placed 
in  the  context  of  the  history  of  filter 
cigarettes.  Although  the  first  of  the  fil¬ 
ter  cigarettes.  Parliament,  had  been  In- 
No.  129 - 6 


troduced  as  early  as  1931,  it  was  not 
until  1952  that  the  first  of  the  ’’modem” 
filter  cigarettes,  Kent,  was  introduced, 
and  it  was  not  until  after  the  evidence 
of  the  health  hazards  of  cigarette  smok¬ 
ing  first  became  substantial  and  well- 
publicized  in  the  early  1950’s  that  sales 
of  filter  cigarettes  increased.  For  ex¬ 
ample,  in  1952,  filter  cigarettes  accounted 
for  approximately  1.3  percent  of  total 
output.  In  1953,  their  share  had  in¬ 
creased  to  3.2  percent.  But  in  the 
following  year,  their  share  more  than 
tripled  and  they  accounted  for  10.1  per¬ 
cent  of  total  cigarette  output.  The 
substantial  increase  in  filter  cigarette 
consumption  has  strikingly  paralleled 
the  increasing  concern  over  the  health 
hazards  of  smoking. 

Over  the  years,  the  themes  and  ap¬ 
peals  used  to  promote  filter  cigarettes 
have  varied  in  explicitness.  Since  the 
early  1950’s,  however,  virtually  no  filter 
cigarette  advertising  has  been  free  of 
assertions  which  seem  intended  to  allay 
anxieties  about  the  danger  of  smc^ing. 
Excerpts  from  filter  advertising  dmlng 
the  years  1957  to  1959  appear  in  table  17. 
These  excerpts  are  representative  of  the 
’’tar  derby”  era,  and  they  suggest,  in 
conjunction  with  the  parallel,  noted 
above,  between  filter  consumption  and 
concern  with  the  hazards  of  smoking, 
that  the  mere  addition  of  a  filter  to  a 
cigarette  is,  in  and  of  itself,  some  kind 
of  claim  or  assurance  relating  to  the 
health  aspects  of  smoking.  The  purpose 
of  the  discussion  which  follows  is  to 
describe  the  ways  in  which  current 
themes  and  appeals  relating  to  filter 
cigarettes  provide  additional  assurance 


about  the  health  or  safety  of  smoking 
cigarettes  or  the  particular  brand  being 
advertised. 

(a)  Winston  advertising.  Current  fil¬ 
ter  advertising  considerably  varies  in  the 
explicitness  of,  and  the  emphasis  given 
to,  themes  and  appeals  which  appear 
designed  to’  allay  anxiety  about  the  dan¬ 
gers  of  smoking.  Recent  advertising  for 
Winston  illustrates  some  of  this  varia¬ 
tion.  This  brand,  it  should  be  noted,  has 
been  the  leading  filter  cigarette  since 
1955,  and  has  ranked  second  among  all 
brands  since  1962.  Much  Winston  ad¬ 
vertising  reminds  the  viewer  or  reader 
that  Winston  has  a  ’’pure  white  modem 
filter”  and  that  Winston  is  ’’America’s 
best-selling  filter  cigarette.”  (See,  e.g., 
Bmeau  Report.  Appendix,  Vol.  I,  pp. 
64-66,  68.)  The  phrase  “modem  filter,” 
of  course,  says  nothing  explicitly  about 
the  efficacy  of  the  filter;  it  could  imply  to 
many  people,  however,  that  the  Winston 
fifiter  is  sufficiently  “modem”  to  cope 
with  any  dangerous  properties  in  ciga¬ 
rette  smoke.  The  reasonableness  of  this 
interpretation  is  supported  by  the  fact 
that  most  Winston  advertisements  do  not 
anywhere  explicitly  state  the  purpose  of 
the  filter.  Unlike  so-called  flavor-filter 
advertising,  Winston  advertisements  do 
not  claim  that  the  filter  is  particularly 
useful  in  improving  flavor.  Indeed,  a 
notable  feature  of  Winston  advertising  is 
the  stress  on  “filter  blend,”  that  is,  “to¬ 
baccos  specially  selected  and  specially 
processed  for  filter  smoking.”  An  im¬ 
plication  of  these  statements  is  that  Win¬ 
ston  provides  good  taste  despite  the  in¬ 
clusion  of  a  filter  that  is  “modem,”  Le., 
effective. 


Table  17.— Examples  of  Filteb  Claims  in  AovEBTisiNe  Dueing  the  Yeaes  1967  to  1969 


Date 

Source  > 

October  1957 _ 

Vol.  in,  p.  73. 

Feb.  2,  1969 . 

Vol.  m,  p.  77. 

Doc.  21, 1969 . 

VoL  ni,  p.  96. 

Dec.  8, 1968 . 

VoL  m,  p.  97. 

1968 . 

Vol.  m,  p.  106. 

1959 . 

VoL  m,  p.  133. 

1968 . 

Vol.  m,  p.  123. 

Octobw  1959 _ 

Vol.  m,  p.  136. 

1969. . 

Vol.  m,  p.  144. 

Jan.  28,  1969. . 

Vol.  ni,  p.  163. 

July  14,  1968.. . 

Vol.  in,  p.  161, 

Feb.  24, 1968 . 

Vol.  m,  p.  182. 

Brand 


Excarpts  from  advertising 


Viceroy. 


L&M 


Marlboro 


Kent 


Old  Gold  filters. 


Only  Viceroy  gives  you  filter-power  of  20,000  filters. 
The  man  who  thinks  toi  himself  knows — only 
Viceroy  has  a  thinking  man’s  filter— a  smoking 
man’s  tastel 

Only  Viceroy  has  it.  The  best  filter  of  its  kind 
ever  developed.  Does  the  finest  filtering  Job  in 
the  world— for  the  finest  taste. 

But  puff  by  puff  today’s  L  &  M  gives  you  less  tars 
and  more  taste. 

L  &  M’s  patented  filtering  process  electrostatically 
places  extra  filtering  fibers  crosswise  to  the 
stream  of  smoke— enabling  today’s  L  A  M  to 
give  you— puff  by  puff— less  tars  in  the  smoke 
than  ever  before. 

Today’s  Marlboro — 22  percent  less  tars,  34  percent 
less  nicotine. 

The  Marlboro  filter.  Cellulose  acetate  is  a  modem 
effective  filter  material  for  cigarettes.  This  nn- 
retouched  photo  shows  the  cellulose  acetate  in 
Just  one  Marlboro  exclusive  selectrate  filter. 
Kent  filters  best.  Of  all  leading  filter  cigarettes— 
yon  get  less  tar  and  nicotine  in  Kent.  New  ex- 
dusive  micronite  filter. 

It  makes  good  sense  to  smoke  Kent— and  good 
smoking,  tool 

What’s  Uie  most  important  single  thing  you 
smoke  for?  It’s  for  the  pleasure  of  good  tobacco 
taste,  isn’t  it?  That’s  why  Old  Gold’s  new  spin 
filter  is  making  such  a  hit  with  so  many  thou¬ 
sands  of  smokers  everyday.  Because  this  new 
spin  filter  does  m<Ne  than  reduce  tar  and  nico¬ 
tine— it  actu^y  improves  smoking  taste. 

Only  1  dgarette  can  filter  best!  According  to  a 
new  and  superior  method  of  testing  for  filtra¬ 
tion— thirt  cigarette  is  Hit  Paradel 
The  first  filter  dgarette  in  the  world  that  meets 
the  standards  of  U.S.  Testing  Company.  New 
Hi-Fi  Parliunent.  Proved:  Over  30,000  traps— 
the  most  effective  filtering  material,  millimeter 
for  millimeter  in  a  cigarette  today.  No  other 
popular  filter  cigarette  delivers  less  nicotine  and 
tar.  Proved:  No  other  filter  prevents  leakam 
of  tar  and  nicotine  from  filter  to  mouth.  Only 
Parliament’s  filter  is  recessed,  set  deep  down 
inside  the  mouthpiece  wh^  your  lips  can’t 
touch  it.  Proved:  New  Hi-Fi  filter— with  ex- 
duslve  recessed  design— offers  yon  the  most 
complete  filtering  action  in  cigmtte  history. 
All  the  above  filtering  findings  are  certified  true 
by  the  U.S.  Testing  Company,  world’s  leading 
independent  researdi  labwatcsles. 

Bee  footnotes  at  end  of  table. 


Hit  Parade. 
Parliament. 
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Tabu  17 — Bxamplbb  or  Filtbb  Claims  in  AoTBSTisiNa  Dobiho  thb  Drabs  1957  to  1959 — Cob. 


Brand 

Exoerpto  from  advertising 

Data 

Souroet 

Ktn(  Ssno. _ _ _ 

Announcing  new  “soft  smoke”  King  Sano. 
Reduces  nicotine  50  percent— cuts  tar  26  peroMit 
below  any  other  dgar^te— and  that  is  the  truth. 

Sept  1, 1968 _ 

Vol,  m.  p.  20i. 

LUe . 

Unices  yoii  change  to  new  lAls— your  filter 
cigarette  no  longer  filters  best.  New  life  with 
mUlml  filter  filters  best  by  Car.  Absorbs  frtr 
more  tar  and  nicotine  that  any  other  filter. 

Unlike  others,  Duke  is  king-died  in  the  filter, 
too,  where  it  matters  most  sect  Bo,  It's  lowest 
in  tar  of  aU  leading  low-tar  cigarettes. 

1969 . 

VoL  ni,  p.  213. 

f 

Duke . 

1969 . 

VoL  in,  p.  214. 

Spring . 

i 

Tars  and  nicotine  go  down,  down,  down.  In 
Spring,  tars  and  nicotine  are  low,  Jow,  low— 
for  8  reasons;  1.  New  process  of  “air-condition¬ 
ing’’— for  more  oomplde  combustion  and  burn¬ 
ing.  2.  Has  extra  filter  action  in  the  honey  (xmib 
filter.  3.  A  special  blend  of  low  tar  and  nicotine 
tobaccos. 

Sept.  17, 1969 . 

Vol.  Ill,  p.  260. 

The  air-conditioned  drarette  is  lowest  in  tar, 
lowest  in  nicotine,  lightest  in  menthol  all 
menthol  cigarettes. 

1969 . 

Vol.  Ill,  p.  261. 

i  Adrertiaemonts  are  contained  in  app.  vol.  Ill  of  Bureau  of  Economics,  A  Repent  on  Cigarette  Advertising  and 
Output. 


Winstxm  advertising  in  February  of 
1964  took  a  considerably  more  explicit 
stand  on  the  merits  of  its  filter.  (App. 
D,  infra.)  The  advertisement  fiirst 
points  out  that  “There  is  no  need  to 
shout.  Winston  speaks  for  itself.  It  is 
America’s  largest-selling  filter  cigarette, 
by  far.”  Ihe  advertisement  then  goes  on 
to  a^,  “What  does  Winston  have  that 
makes  it  a  leader?”  The  advertisement 
attributes  the  success  of  Winston  to 
three  factors:  one,  a  pure  white,  modem 
filter;  two,  filter-blend;  and  three,  the 
fact  that  Winston  has  flavor — ^the  best 
there  is.  The  advertisement  then  asks 
“*  *  *  If  you  are  thinking  of  changing 
to  a  filter  cigarette,  consider  this:  Peo¬ 
ple  who  know  and  enjoy  filter  smoking 
make  Winston  their  overwhelming 
choice.”  It  appears  that  the  advertise¬ 
ment,  taken  as  a  whole,  implies  that  Win. 
ston  is  a  safe  cigarette,  or  at  least  safer 
than  its  less  popular  competitors.  First, 
the  advertisement  initial]^  emphasizes  a 
pure  white,  modem  filter;  this  in  itself 
seems  to  promise  some  health  protec¬ 
tion — else  what  significance  has  “pure,” 
“white,”  or  “modem”?  Second,  the  ad¬ 
vertisement’s  open-ended  question,  “If 
you  are  thinking  of  changing  to  a  filter 
cigarette,”  further  serves  to  bring  to 
mind  the  health  issue  since  a  major 
reason  for  switching  to  filter  cigarettes 
is,  evidently,  to  minimize  the  health  haz¬ 
ards  in  smoking.  Third,  the  advertise¬ 
ment’s  statement  that  those  “*  *  *  who 
know  *  *  *  filter  smoking  make  Win¬ 
ston  their  overwhelming  choice”  is  in 
effect  a  claim  that  among  persons  knowl¬ 
edgeable  about  the  health  hazards  of 
smoking  and  about  the  merits  of  all 
brands  of  filter  cigarettes,  Winston  ciga¬ 
rettes  are  preferred  to  all  others. 

(b)  Lark  advertisiTig.  The  Winston 
advertisement  previously  discussed  rep¬ 
resents  a  middle  groimd  in  fiJiter  and 
menthol-filter  cigarette  advertising. 
Both  less  and  more  explicit  claims 
respecting  the  health  or  safety  of  cig¬ 
arette  smoking  are  to  be  found  in  filter 
and  menthol-filter  adverti^ng.  For  ex¬ 
ample,  the  back  of  the  Lark  package 
contains  the  following  information; 
“Lark  contains  two  modem  outer  filters 
plus  an  inner  filter  of  charcoal  gran¬ 
ules — a  basic  material  science  uses  to 
purify  air.”  “These  granules,  not  only 
activated  but  specially  fortified,  filter 
smoke  selectively  to  make  Lark’s  fine 


tobaccos  taste  richly  rewarding  yet  un- 
conmumly  smooth.”  (Bureau  Report, 
Appendix,  Vol.  I,  p.  133.)  Despite  the 
inclusion  of  a  taste  claim,  these  state¬ 
ments  are  subject  to  the  interpreta¬ 
tion  that  the  purpose  of  including  a  filter 
of  charcoal  granules  in  the  Lark  cigarette 
is  to  purify  the  smoke  and  provide  a  safe 
cigarette.  Hie  Lark  package  also  de¬ 
scribes  its  filter  as  “imique  in  cigarette 
filtration.”  This  usage  of  the  word 
“unique”  carries  with  it  the  implication 
that  Lark  is  superior  to  imy  other  cig¬ 
arette  in  the  capacity  of  its  filter  to  pro¬ 
vide  a  safe  cigarette. 

(c)  Marlboro  and  Viceroy  advertising. 
So-called  “flavor  filter”  advertising  is 
illustrated  by  recent  Marlboro  advertis¬ 
ing,  which  contains  statements  such  as 
“It  comes  to  you  plenty  mild,  too— 
through  the  exclusive  Selectrate  Filter” 
(Bureau  Report,  Appendix,  Vol.  I,  p.  84) . 
and  “Good  flavor  smoothed  by  the  ex¬ 
clusive  Selectrate  •  Filter.”  (App.  D, 
infra.)  These  statements  do  not  state 
that  Marlboro  cigarettes  possess  a  filter 
capable  of  selecting  out  hazardous  sub¬ 
stances  fr(Hn  cigarette  smoke  or  that  the 
fflter,  by  virtue  of  its  exclusiveness, 
makes  Marlboro  a  cigarette  safer  than 
any  other.  Because  of  public  concern 
about  the  health  hazards  of  smoking, 
however,  just  such  misinterpretations  are 
extremely  likely. 

Viceroy  advertising  combines  elements 
in  Winston  and  Marlboro  advertising. 
Its  advertising  claims  that  “Viceroy’s  got 
the  Deep-Weave  Filter  •  *  •  and  the 
taste  that’s  right!”  (Buredu  Report, 
Appendix.  Vol.  I,  p.  95.)  The  syirtax  of 
this  statement  associates  taste  and  filter 
but  implies  a  separate  usefulness  to  the 
filter  apart  from  its  ability,  claimed  else¬ 
where,  to  provide  the  taste  that’s  right. 
The  advertisement  also  suggests  that 
Viceroy  is  superior  to  the  other  leading 
filter  cigarettes  because  of  its  Deep- 
Weave  Filter  and  the  taste  that’s  right. 
The  wording  of  this  advertisement  con¬ 
veys  the  impression  that  Viceroy  is  su¬ 
perior  to  any  other  filter  cigarette  in 
safety  and  that  the  “Deep- Weave  Filter,” 
because  of  the  depth  of  its  weave,  is  ca¬ 
pable  of  barring  entry  into  the  mouth  of 
the  harmful  ingredients  of  cigarette 
smokp. 

(d)  Dual  Filter  Tareyton  advertising. 
One  of  the  problems  encountered  in  an 
analysis  of  current  cigarette  advertising 


is  how  to  evaluate  themes  and  appeals 
which,  when  literally  interpreted,  do 
not  state  that  smoking  is  safe,  but  which 
nevertheless  contain  such  an  implication. 
For  example.  Dual  Filter  Tareyton  ad¬ 
vertising  explains  that  “the  white  filter 
gives  you  the  clean  taste”  and  ’ihe  char¬ 
coal  filter  gives  you  the  smooth  taste.” 
(Bureau  Report,  Ai^ndix,  Vol.  I,  p. 
103.)  If  it  were  established  that  smok¬ 
ing  involved.no  hazards  to  health,  the 
adjectives  “clean”  and  “smooth”  might 
be  accepted  as  descriptions  of  the  intrin¬ 
sic  properties  of  the  smoke.  However, 
in  the  context  of  the  tar  and  nicotine  re¬ 
duction  claims  made  for  filter  cigarettes 
in  the  “tar  derby”  era  and  in  the  context 
of  current  medical  knowledge  and  public 
concern  for  the  health  hazards  of  smok¬ 
ing,  the  adjectives  “clean”  and  “smooth.” 
when  used  to  describe  a  filter  cigarette, 
may  imjkly  to  a  cigarette  smoker  that  be¬ 
cause  the  advertised  cigarette’s  smoke  is 
neither  unclean  nor  rough  it  is,  therefore, 
free  of  hazards.  This  Is  particularly 
likely  because,  as  mentioned  earlier,  the 
addition  of  a  filter  to  a  cigarette  in  and  of 
itself  may  promise  some  reduction  of 
health  hazards  to  many  consumers. 
Virtually  any  adjective,  therefore,  which 
ascribes  improvement  in  the  cigarette 
smoke  to  a  filter  may  carry  the  implica¬ 
tion  that  the  cigarette  is  not  a  hazard 
to  health  or  is  less  of  a  hazard  to  health 
than  other  brands  or  types  of  cigarettes. 

(e)  Parliament  advertising.  Parlia¬ 
ment  advertising  provides  a  particularly 
good  example  of  the  combination  of 
safety  claims,  flavor-filter  claims,  and 
what  might  be  called  the  residuum  of 
safety  claims  from  earlier  years.  Typi¬ 
cal  Parliament  television  advertisements 
of  early  1964  have  portrayed  such  scenes 
as  two  men  watching  a  girl  water  skiing, 
and  a  couple  on  a  sailing  yacht.  The 
advertisements  ask  the  question,  “If  you 
like  things  neat  and  clean — ^you  will  like 
Parliament.”  Hie  advertisements  then 
explain  that  “tobacco  tastes  best  when 
the  filter’s  recessed.  Smoke  neat- 
smoke  clean — anoke  Parliament.  Par¬ 
liament  lets  you  enjoy  true,  rich,  tobacco 
flavor  because  tiie  filter’s  recessed  a  neat, 
clean  ^  inch  away.  That’s  Parliament’s 
extra  margin.  Neat,  clean  smoking,  and 
plenty  of  flavor  too.”  (Appendix  D, 
infra.) 

Hie  words  “neat  and  clean”  constitute 
the  central  message  of  this  advertising. 
Both  advertisements,  in  fact,  include  the 
words  “neat  and  clean”  in  their  titles. 
One  advertisement  is  entitled  “Water 
Skiing — ^Neat,  Clean”;  the  other  is  en¬ 
titled  “Neat  Clean  Jacket.”  These  re¬ 
cent  Parliament  advertisements  also 
contain  a  flavor-filter  claim  which  in¬ 
cludes  the  words  “neat  and  clean”: 
“Parliament  lets  you  enjoy  true  rich  to¬ 
bacco  flavor  because  the  filter’s  recessed 
a  neat,  clean  ^  inch  away.”  At  an 
earlier  point,  however,  each  advertise¬ 
ment  contains  the  phrase  “Smoke  neat- 
smoke  clean.”  This  phrase  conveys  the 
implication  that  the  smoke  of  a  Parlia¬ 
ment  cigarette  is  neat  and  clean  and,^ 
therefore,  not  a  hazard  to  health. 

<5ther  claims  frequently  made  in 
current  Parliament  advertising  relate 
Ao  its  recessed  filter  and  extra  margin. 
These  are  contained  in  the  following 
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statements:  “Paxiiament  lets  you  enjoy 
true,  rich  tobacco  flavor  because  the 
filter’s  recessed  a  neat  clean  V4  inch 
away.  That’s  Parliament’s  extea  mar¬ 
gin.”  These  statements  might  be  viewed 
as  simply  a  description  of  the  recessed 
filter,  but  in  view  of  earlier  Parliament 
advertLfing  it  would  appear  that  prom¬ 
ises  of  safety  are  inherent  in  any  Parlia¬ 
ment  claim  relating  to  a  recessed  Alter 
and  extra  margin.  During  1958,  as 
shown  in  table  17,  supra,  a  different  ex¬ 
planation  was  made  by  Parliament  of  the 
benefits  of  a  recessed  filter: 

Proved:  No  other  filter  prevents  leakage  of 
tar  and  nicotine  from  filter  to  mouth.  Only 
Parliament’s  filter  is  recessed,  set  deep  down 
Inside  the  mouthpiece  where  your  lips  can’t 
touch  it. 

Prior  to  1964,  a  different  explanation  was 
also  offered  by  Parliament  of  the  phrase 
“extra  margin.”  In  1963,  for  example. 
Parliament  cigarettes  were  advertised  in 
television  commercials  entitled  “Para¬ 
chute”  and  “Hockey  Headguard.”  (Bu¬ 
reau  Report.  Appendix,  Vol.  I,  pp.  112, 
115.)  The  “Parachute”  advertisement 
began  as  follows: 


(f)  Menthol-Filter  advertising.  Ad¬ 
vertising  for  menthol-filter  cigarettes,  as 
might  be  expected,  contains  a  number  of 
appeals  identical  to  those  characteristic 
of  filter  advertising.  Table  18  contains 
examples  of  such  appeals.  As  shown  in 
that  table,  Salem.  Kool,  and  Newport 
cigarettes  are  each  described  as  having 
white  filters;  Spring,  however,  is  adver¬ 
tised  as  provided  with  a  larger  filter  and 
Paxton  with  a  team  of  filters.  Finally, 
Montclair  cigarettes  are  described  as 
having  a  unique  compound  filter  of  ac¬ 
tivated  charcoal. 

Menthol-filter  advertising  also  pre¬ 
sents  appeals  based  upon  the  specific 
menthol  properties  of  these  cigarettes. 
Some  of  these  appeals  seem  intended  to 
convert  cigarettes  into  a  “refreshment,” 
and  to  transport  the  smoker  into  a  world 
so  well  insulated  from  any  suggestion  of 
health  hazards  that  the  effect  is  to  assure 
the  smoker  that  smoking  is  safe. 

Advertising  for  Salem  cigarettes,  the 
leading  menthol-filter  brand  and  the 
fourth-ranked  brand  among  all  brands, 
is  illustrative  of  important  characteris¬ 
tics  of  current  menthol-filter .  advertis¬ 
ing.  Salem  cigarette  advertising  is  most 
notable  for  its  portrayal  of  couples  in 
romantic,  outdoor  settings.  (Bureau 
Report,  Appendix,  Vol.  I,  pp.  137-42.) 
Both  the  settings  and  the  models  are 
attractive.  Both  reader  and  viewer  of 
Salem  advertising  are  invited  to  “step 
into  the  wonderful  world  of  Salem  ciga- 


Plcture — open  on  close  npe  of  parachute 
jxunper  as  he  cUngs  to  the  side  of  the  plane, 
ready  to  Jump.  Cut  as  he  lets  go  and  falls 
away  from  the  plane  in  spread-eagle  poslUon. 
Cut  to  Jxunper  as  he  maneuvers  his  body  to¬ 
ward  the  target  on  the  groimd.  He  pulls  his 
ripcord  to  release  his  parachute.  Cut  to 
close  up  of  parachute  as  It  blUows  open. 
Wipe  to  Jumper  on  the  groimd  as  he  gathers 
In  the  lines  of  his  chute.  Cut  to  him  as  he 
pats  his  emergency  chute  which  Is  stiU 
packed  and  slung  on  his  chest.  An  an¬ 
nouncer  then  observes  “this  man  knows  the 
value  of  an  extra  margin — In  the  extra  chute 
he  carrlee^ln  the  cigarette  he  smokes."  The 
advertisement  then  goes  on  to  explain  that 
“every  Parliament  gives  you — extra  margin: 
extra  margin — because — Parliament  puts  the 
filter  where  It  does  you  the  most  good — re¬ 
cessed  a  neat  clean  quarter  Inch  away — extra 
margin — ^because — tobacco  tastes  best  when 
the  filter  is  recessed."  This  advertisement 
conveys  the  Impression  that  Parliament  pro¬ 
vides  the  cigarette  smoker  with  an  extra 
safety  margin.  Although  Parliament  adver¬ 
tising  no  longer  provides  such  dramatic  Illus¬ 
tration  of  the  value  of  extra  margin,  the 
phrase  “extra  margin’’  may  still  Imply  that 
Parliament  Is  a  safe  cigarette,  particularly  to 
those  who  may  recall  the  earlier  advertising 
and  who  may  In  their  minds  insert  the  word 
safety”  between  the  words  “Extra”  and 
Margin.” 


rettes.”  A  television  commercial  ex¬ 
plains  that  “there  is  a  wonderful  world 
of  softness”  and  a  “wonderful  world  of 
freshness”  which  is  the  world  of  Salem 
cigarettes.  Such  advertising  may  be 
viewed  as  relating  exclusively  to  the 
intransic  properties  of  Salem  cigarettes. 
Such  advertising,  however,  also  has  the 
effect  of  creating  for  Salem  cigarettes  a 
world  in  which  it  is  impossible  to  con¬ 
ceive  of  health  hazards  having  any  role. 

Kool,  one  of  the  earliest  of  the  menthol 
brands  and  one  which  has  been  marketed 
for  more  than  thirty  years,  now  ranks 
second  among  the  menthol-filters.  Kool, 
however,  unlike  light-menthol  Salem  and 
other  newer  brands  of  menthol  cigarettes 
such  as  Newport.  Belair  and  Alpine,  is 
a  heavy-menthol  cigarette.  In  addition. 
Kool  is  manufactured  both  with  and 
without  a  filter,  although  filter  output 
now  constitutes  more  than  75  percent  of 
total  Kool  output.  Advertising  for  Kool 
reflects  its  heavy-menthol  properties. 
For  example,  Kool  is  proposed  as  the 
cigarette  for  the  man  who  has  smoked 
so  many  cigarettes  during  the  day  that 
he  no  longer  is  interested  in  cigarettes 
because,  “They  don’t  taste  like  much.” 
(Id.,  Appendix,  Vol.  I,  p.  148.)  This 
appeal  comes  close  to  attributing  thera¬ 
peutic  qualities  to  Kool  cigarettes,  inso¬ 
far  as  Kool  cigarettes  are  claimed  to  be 
capable  of  restoring  one’s  physical  ability 
to  enjoy  smoking.  Kool  advertising  also 
contains  appeals  similar  to  those  used  by 


light-menthol  brands.  A  Kool  jingle 
chUms  Uiat  “Kool’s  menthol  magic 
iHdghtens  taste,  refreshing  all  day 
through  •  •  •”  (id..  Appendix,  Vol.  I, 
p.  145).  > 

Newport  cigarette  advertising,  like 
Salem  cigarette  advertising  relies  heavily 
on  the  portrayal  of  '  romantic  outdoor 
situations.  (Id.,  Appendix,  VoL  I,  pp. 
154-56.)  Newport  advertisements,  for 
example,  portray  young  couples  having 
fim  in  or  near  the  water.  One  television 
commercial  is  entitled  “Walking  in 
Surf”;  another,  “Man  on  Raft.”  These 
advertisements,  like  the  earlier  described 
Salem  advertisements,  depict  smoking  in 
an  essentially  pure  environment,  in  a 
world  effectively  insulated  from  health 
hazards.  Such  advertising  has  a  tend¬ 
ency  to  assure  smokers  that  there  is  no 
hazard  to  hesdth  in  smoking  the  ad¬ 
vertised  brand. 

Advertising  for  Belair  cigarettes,  the 
third-ranking  brand  of  light-menthol 
cigarettes,  emphasizes:  “clean  and  fresh 
as  all  outdoors — that’s  the  pleasure  you 
get  in  the  clean  fresh  taste  of  Belair.” 
(Id.,  Appendix,  Vol.  I,  p.  158.)  A  care¬ 
ful  reading  of  this  language  indicates, 
of  course,  that  the  phrase  “clean  and 
fresh  as  all  outdoors”  is  literally  a  de¬ 
scription  of  the  pleasure  derived  from 
smoking  Belair  rather  than  a  description 
of  the  cigarette  smoke  itself.  (The  lat¬ 
ter  would  obviously  mean  that  the  smok¬ 
ing  of  Belair  cigarettes  is  completely 
safe.)  Hie  net  impression  of  Belair  ad¬ 
vertising  is  such,  however,  that  it  is  quite 
likely  that  the  statement  will  be  imder- 
stood  as  a  claim  that  the  smoke  of  Belair 
C’garettes  is.  Indeed,  “clean  and  fresh  as 
all  outdoors.”  Belair  advertising,  like 
that  earlier  described  for  Salem  cig¬ 
arettes,  portrays  couples  in  outdoor,  ro¬ 
mantic  settings  which  are  in  fact  “clean 
and  fresh.”  The  world  of  Belair  cig¬ 
arettes  is  thereby  so  far  removed  from 
health  hazards  that  the  advertising  sug¬ 
gests  that  smoking  Belair  cigarettes  can¬ 
not  be  a  hazard  to  health. 

Alpine,  the  fourth-ranking  brand 
among  light-menthol  cigarettes,  makes 
the  following  appeal:  “What’s  it  like  to 
smoke  an  Alpine?  Well,  it’s  like  many 
fresh,  little  things  you  enjoy.  It’s  like 
the  breeze  through  the  willows  at  the 
water’s  edge  or  the  way  the  air  feels  at 
dawn.  That’s  what  it’s  like  to  smoke  an 
Alpine.”  (Id.,  Appendix,  Vol.  I,  p.  165.) 
Language  such  as  this,  when  combined 
with  the  portrayal  of  male  and  female 
models  in  outdoor  settings  of  appropriate 
beauty,  carries  with  it  the  implication 
that  the  smoke  of  an  Alpine  cigarette  is 
as  safe  as  exceptionally  pure  air  at  dawn. 
Alpine  advertising  also  claims  that  “Al¬ 
pine  is  completely  different  from  the  sort 
of  smoking  you  may  be  used  to.  A 
bright,  invigorating  taste,  pack  after 
pack.”  The  claim  that  Alpine  taste  is 
invigorating  is  not  very  far.  in  its  net 
impression,  from  the  claim  that  smoking 
(or  smoking  Alpine)  is  invigorating. 
Montclair,  another  brand  of  light- 
menthol  cigarettes,  makes  the  claim  that 
“Only  Montclair  filters  in  freshness, 
filters  in  flavor  the  whole  smoke 
throiigh.”  (Id.,  Appendix,  Vol.  I,  p. 
169.) 


Table  18— Filteb  Claims  in  Menthol— FaTEB  ADVEEnsmo 


Brand 

Excerpt  from  advertising 

Date 

Source 

Nov.  -  _ 

Vol.  I,  p.  139. 
Vol.  I,  p.  146. 
Vol.  I,  p.  164. 

Kool 

Mar.  l.\  IflfiS  _  _ 

Only  Newport  has  a  fine  white  filter _ 

June  28,  1963 . 

Mnntclnir 

Montdair 'gives  you  activated  charcoal  in  a 
Unique  Compoimd  Filter. 

Only  Montclafr  filters  In  freshness- filters  in 
fiavor  the  whole  smoke  through. 

.  .  .  New  team  of  filters  back-to-back.  Filter 

November,  December  1963 

Vol.  I,  p.  ITO. 

1963 . 

Vol.  I,  p.  175. 

Vol.  I,  p.  183. 

No.  1  is  fortified  with  PECTON.  Actually 
controls  moisture  to  freshen  the  fiavor  with 
every  puil.  Filter  No.  2  keeps  Paxton’s  rich 
fiavor  good  and  mild. 

Spring’s  longpT  filter  smooths  the  taste  . 

Oct.  16,  196.3  _ 
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4.  The  impact  of  cigarette  advertising 
on  youth.  During  1863,  Marlboro  cig¬ 
arettes  presented  an  advertisement  in 
college  newspapers  which  consisted  of  a 
column  written  by  the  humorist.  Max 
Shulman.  (Bureau  Report,  Appendix, 
Vol.  I,  p.  85.)  The  Philip  Morris  Com¬ 
pany  conducted  a  contest  for  college  stu¬ 
dents  in  which  prises  could  be  won  by 
saving  empty  packages  of  Marlboro, 
Parliament,  Alpine,  Philip  Morris  and 
Paxton  cigarettes.  Other  brands  have 
also  extensively  advertised  in  college 
newspapers  and  have  engaged  student 
representatives  to  give  out  samples  and 
otherwise  promote  cigarettes.  It  was 
reported  in  Changing  Times,  December 
1862,  p.  34,  that  cigarette  companies  ac¬ 
counted  for  40  percent  of  the  national 
advertising  i^pearing  in  college  peri¬ 
odicals  and  that  students  hired  as 
campus  representatives  to  pass  out  free 
cigarette  samples  and  organize  contests 
were  paid  about  $50.00  per  month. 

Endorsements  by  athletes  have  been 
a  prominent  part  of  the  advertising  of 
several  cigarette  brands.  Camel  adver¬ 
tising,  for  example,  has  featured  a  per¬ 
sonal  endorsement  by  the  New  York 
Yankee  star  Roger  Maris.  (Bureau  Re¬ 
port,  Appendix,  Vol.  n,  p.  3.)  The  text 
of  the  advertisement  explained  that 
“These  hands  rewrote  the  records  with 
a  baseball  bat.  They  are  the  hands  of 
Roger  Maris — ^the  man  who  hit  61 
home  runs  in  61.  Roger  smokes  Camels. 
He  likes  ’em.  Gtets  real  enjoyment  every 
time  he  lights  up!"  Lucky  Strike  ad¬ 
vertising  has  featured  the  New  York 
Oiant  football  player,  Frank  Gifford. 
(Id..  Appendix,  Vol.  n,  p.  12.)  A  Lucky 
Strike  advertisement  showed  a  picture 
of  Frank  Gifford  in  action  in  1957  and 
explained  that  in  1957  “the  young  New 
York  Giant  halfback  was  already  a  top 
star — and  a  Lucky  Strike  smoker.”  The 
advertisement  also  showed  Frank  Gifford 
today  (1962)  and  commented  that  “now 
one  of  pro  football’s  all-time  greats, 
Frank’s  still  a  satisfied  Lucky  smoker.” 
This  advertisraient  at  the  very  least  im¬ 
plied  that  there  was  nothing  inconsistent 
between  smoking  Lucky  Strike  for  five 
years  and  becoming  “one  of  pro  football’s 
all-time  greats.” 

Cigarette  companies  have  also  spon- 
^sored  numerous  sports  broadcasts  and 
telecasts.  Marlboro,  during  1962,  for  ex¬ 
ample,  sponsored  National  Football 
League  television  broadcasts.  Its  adver¬ 
tising  featured  an  endorsement  by  Paul 
Homung,  Green  Bay  Packers  halfback 
and  1961  National  Football  League  Player 
of  the  Year.  (Bureau  Report,  Appendix, 
Vol.  n,  p.  106.)  Baseball  players  have 
similarly  been  featured  in  cigarette  ad- 
vertiting. 

It  may  also  be  noted  that  during  earlier 
years,  smne  cigarette  advertising  nutde 
use  of  youthful  models.  During  1957,  for 
example,  Winston  ran  an  advertisement 
which  depicted  a  college  professor  cor¬ 
recting  a  student  couple  in  their  use  of 
the  slogan  “Winston  tastes  good  like  a 
cigarette  should”  (Bureau  Report,  Ap- 
p^dix,  V<d.  m,  p.  55) .  Other  advertise¬ 
ments  during  1957  to  1959  also  had  male 
and  female  models  quite  young  in  ap¬ 
pearance.  (See,  for  example,  id..  Appen¬ 
dix,  Vol.  m,  pp.  65,  105,  124,  137.)  A 


student  motif  was  also  made  use  oi  by 
luring  cigarettes  during  late  1959.  An 
advertis^nent  for  Spring  stated  that 
“[^?Ting  arrives  on  campus — idl  over 
America.  Green,  blue  and  white  will  be 
pnxninent  colors  on  every  campus  this 
fall,  regardless  of  the  college  colors.  Be¬ 
cause  returning  students  are  smoking 
^ring  cigarettes,  in  the  white  pack  with' 
blue  and  green  stripes”  (id.,  Appendix, 
Vol.  m,  p.  250). 

D.  The  effects  of  cigarette  advertising. 
1.  Cigarette  consumption  and  advertis¬ 
ing — A  summary.  As  described  in  the 
Bureau  of  Economics’  Report,  “During 
the  50  years  since  1913,  per  capita  con¬ 
sumption  of  cigarettes  has  increased 
frmn  164  cigarettes  per  year  in  1913  to 
approximately  4,000  per  year  in  1963. 
During  the  same  period,  total  dcxnestic 
consumpticm  has  increased  from  an  es¬ 
timated  16  billion  units  to  509  billion 
units.  In  1913,  cigarettes  accounted  for 
8.7  percent  of  the  tobacco  consumed  by 
Americans.  However,  by  *  *  *  [19631 
more  than  80  percent  of  United  States 
tobacco  ccmsumption  was  in  the  form  of 
cigarettes.  Manufacturers  of  cigarettes 
have  increased  advertising  expenditures 
fnxn  an  estimated  $13.8  million  in  1913 
to  more  than  $200  million  in  1963.”  (Bu¬ 
reau  R^)ort  1 ;  see  Annual  Report  on  To¬ 
bacco  Statistics.  1963,  p.  52.) 

TTie  years  prior  to  1950  were  charac¬ 
terized  by  the  dominance  of  three  brands 
of  regular  cigarettes.  Lucky  Strike, 
Camel,  and  Chesterfield.  In  1925  these 
brands  accoimted  for  82  percent  of  total 
cigarette  output;  in  1935  the  figure  was 
85  percent;  and  in  1950,  67.9  percent. 
The  years  since  1950,  however,  have  been 
mailed  by  their  define.  By  1963,  the 
share  of  output  accoimted  for  by  the 
three  bruids  had  diminished  to  20.6  per¬ 
cent  and  two  of  the  three  brands  no 
longer  ranked  among  the  top  three. 

The  years  since  1950  have  been  notable 
principally  for  substantial  increases  in 
the  output  shares  of  filter  and  menthol- 
filter  cigarettes.  In  1952  no  menthol-fil¬ 
ter  cigarettes  were  produced  and  the  out¬ 
put  share  of  filter  cigarettes  was  1.3  per¬ 
cent.  By  1963,  the  combined  total  for 
filter  and  menthol-filter  cigarettes  was 
about  58  percent  of  total  cigarette  con¬ 
sumption.  During  the  same  period,  the 
output  share  of  regular  cigarettes  had 
declined  from  77.6  percent  to  21.5  per¬ 
cent.  ’ 

The  leading  four  brands  of  1963  refiect 
these  changes.  Ranking  first  in  1963 
with  an  output  share  of  14.3  percent  was 
Pall  Mall,  a  king-size  cigarette.  Second, 
with  13.6  percent,  was  Winston,  a  filter- 
king  cigarette.  Third,  with  11.8  percent, 
was  Camel,  a  regular-size  cigarette. 
Fourth,  with  8.8  percent,  was  Salem,  a 
menthol-filter-king.  Together  these 
brands  accounted  for  almost  50  percent 
of  total  1963  output. 

Internal  Revenue  Service  data  for  the 
six  leading  cigarette  manufacturers  in¬ 
dicate  that  their  advertising  expendi¬ 
tures  Increased  from  $84.8  million  in  1950 
to  $236.4  million  in  1960.  or  by  178.7 
percent.  By  comparison,  during  this 
same  period  there  were  considerably 
smaller  increases  in  total  and  per  capita 
cigarette  consimmtion.  During  these 
years,  total  cigarette  consumption  in¬ 


creased  by  30.5  perc^t  and  per  capita 
consumption  by  17.0  p«:cent. 

Trade  publication  data  for  the  period 
1952  to  1962  indicate  that  during  these 
eleven  years,  the  six  companies  spent 
epproximately  $1.2  billion  for  television, 
general  magazine, ^ftnd  newspaper  adver¬ 
tising.  Between  1952  and  1962,  their 
advertising  expenditures  in  the  three 
media  increased  by  aiproximately  200 
percent.  By  comparison,  total  domestic 
cigarette  consumption  increased  by  23.4 
percent  during  this  period. 

Between  1952  and  1962  there  also  oc¬ 
curred  a  substantial  shift  in  advertising 
expenditures  frcnn  regular  to  filter  and 
menthol-filter  cigarettes.  In  1952,  2.8 
percent  of  advertising  expenditures  in 
selected  media  were  accounted  for  by 
filter  and  menthol-filt^  cigarettes.  By 
1962,  that  figiure  had  Increased  to  65.5 
percent  For  the  period  1952  to  1962, 
spending  by  cigarette  manufacturers  to 
advertise  filter  and  menthol-filter  ciga¬ 
rettes  was  probably  in  excess  of  $1  bil¬ 
lion.  During  this  same  period,  the  share 
of  advertising  expenditures  accounted 
for  by  regular  cigarettes  declined  from 
83.9  percent  to  13.8  percent. 

In  1962,  total  advertising  mcpenditures 
by  the  six  leading  cigarette  manufac¬ 
turers  in  television,  general  magazines, 
newspapers,  network  radio,  and  outdoor 
media  were  $175  million.  For  all  media, 
it  is  estimated,  their  expenditures  were 
in  excess  of  $200  million.  A  major  de¬ 
velopment  in  cigarette  advertising  dur¬ 
ing  the  period  1952  to  1963  has  been  the 
increase  in  the  use  of  television.  Annual 
expenditures  for  netwoilc  television  in¬ 
creased  from  $25  million  in  1952  to  $89 
million  in  1963,  or  by  about  250  percent. 
By  1963,  totsd  spending  for  network  and 
spot  television  equalled  $125  million. 
Today,  television  is  the  principal  me¬ 
dium  for  the  advertising  of  cigarettes. 

The  portrayal  of  the  desirability  of 
smoking  is  a  characteristic  of  virtually 
every  significant  brand  of  cigarette.  In 
part,  such  portrayal  is  accomplished  by 
describing  the  pleasures  of  smoking;  for 
example,  Pall  Mall  advertising  claims 
that  “Pall  Mall  travels  pleasure  to  you.” 
It  is  also  acccunplished  by  the  association 
of  sm(^ing  with  ideas  and  individuals 
worthy  of  emulation  or  likely  to  be  emu¬ 
lated,  so  as  to  suggest  that  smoking  is 
an  important  attribute  of  full  personal 
success  and  development.  For  example, 
current  cigarette  advertising  promi¬ 
nently  associates  smoking  with  romance, 
contains  endorsements  by  persons  in 
prestigious  occupations,  and  Identifies 
smoking  with  a  heroic  conception  of  the 
cowboy.  Our  examination  of  the  con¬ 
tent  of  current  cigarette  advertising  also 
indicates  that  claims  or  assurances  re¬ 
lated  to  health  are  prominent  in  the 
advertising  (ff  filter  and  menthol-filter 
brands.  These  claims  and  assurances 
vary  in  their  explicitness,  but  they  are 
sufficiently  patent  to  compel  the  conclu¬ 
sion  that  much  filter  and  menthol-filter 
advertising  se^  to  persuade  smokers 
and  potential  smc^ers  that  smoking 
cigarettes  is  safe  or  not  unhealthful,  or 
that  smoking  the  advertised  brand  is 
safer  or  less  deleterious  than  smoking 
other  brands  or  types  of  cigarettes. 
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2.  The  effect  of  dgarette  odvertisina 
upon  total  cigarette  consumption,  Vo 
single  factor  probably  accounts  for  the 
growth  in  cigarette  consumption  in  re¬ 
cent  years  or  for  the  variations  in  the 
rate  of  growth.  There  seems  no  doubt, 
however,  that  advertising  has  be^  im¬ 
portant  in  the  overall  growth  of  the 
cigarette  industry  and  is  important  today 
in  determining  total  cigarette  consump¬ 
tion  and  tsrpe  and  brand  preference. 

Professor  Neil  Borden  of  the  Harvard 
Business  Bchocd,  in  his  classic  study.  The 
Eccmomic  Elffects  of  Advertising  (1942), 
observed  that  “Without  advertising, 
cigarette  use  would  probably  have  grown; 
with  advertiting,  the  increase  has  be^ 
amazing*’*  (P.  228.)  Professor  Borden 
lists  the  following  factors  as  influencing 
the  growth  of  cigarette  consvunption 
since  1870. 

(1)  Breakdown  of  prejudices  and  ta¬ 
boos 

(a)  Social,  moral  prejudices 

(b)  Prejudice  against  women’s  usage 

(2)  War  influence 

(a)  Smoking  as  a  nervous  release 

(b)  Widened  social  contacts 

(3)  Changing  living  habits 

(a)  The  quickened  tempo  of  modem 
life  conducive  to  use  of  a  short  smoke 

(4)  Low  cost  of  cigarettes 

(5)  Increased  income  of  population 

(6)  Advertising  and  aggressive  selling. 
[Id.,  at  222.1 

Professor  Borden  acknowledges  that 
‘’It  is  impossible  to  set  up  any  clear 
cause  and  effect  relaticmship  among  so 
many  variables  of  uncertain  validity.” 
(Ibid.).  He  ccmcludes,  however,  that 
“advertising  has  been  an  important  fac¬ 
tor  in  speeding  up  a  favorable  trmd  of 
demand  for  eigsurettes,  a  trend  which  has 
its  roots  in  the  chaining  habits  of  life 
and  socisJ  attitudes  arising  from  the 
whole  complex  of  fOTces  that  is  called 
social  environment.”  (Id.,  at  227.)  A 
similar  view  was  stated  idso  by  Mr. 
Qeorge  Washington  Hill,  former  presi¬ 
dent  of  The  American  Tobacco  Company. 
He  said  that,  by  advertising,  “you  don’t 
benefit  yourself  most,  I  mean  altogether. 
Of  course,  you  benefit  yourself  more  than 
the  other  fellow  if  you  do  a  good  job,  but 
you  help  the  whole  industry  if  you  do  a 
good  job.”  “ 

How  has  cigarette  advertising  contrib¬ 
uted  to  maintaining  and  increasing  total 
cigarette  consumption?  Major  emphasis 
should  be  given  to  the  magnitude  of 
cigarette  advertising  ^penditures.  It  is 
estimated  that  during  the  period  1952 
to  1962,  the  leading  six  cigarette  manu¬ 
facturers  spent  approximately  $1.2  bil¬ 
lion  for  television,  newspaper,  and  gen¬ 
eral  magazine  advertising.  Their  total 
expenditures  for  all  media  may  have  been 
as  high  as  $2  billion.  This  lev^  of  ex¬ 
penditure  has  made  it  possible  for  ciga¬ 
rette  manufacturers  year  in  and  year  out 
to  bring  h(»ne  the  desirability  of  smoking 
to  virtually  all  Americans.  The  degree 
to  which  Americans  are  exposed  to  ciga¬ 
rette  advertising  is  amphr  illustrated  by 
the  network  television  audimice  data 
Analyzed  earlier.  During  a  single  even¬ 
ing  time  period,  for  example,  it  is  esti- 
Ptated  that  cigarette  advertisW  reaches 

*  Quoted  in  Tennant,  The  Amnrlcan  C^ga- 
r«tte  Industry  187  (1960). 
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38  percent  of  the  United  States  ixHHila- 
tton  18  irears  of  age  and  over,  46  percent 
of  the  population  13  to  17,  and  26  percent 
of  the  population  2  to  12. 

Available  data  indicate  that  much  of 
the  Increase  in  recent  years  in  cigarette 
consumption  has  resulted  from  the  in¬ 
creasing  propOTtion  of  young  persons, 
particularly  females,  who  are  bec(xning 
smokers.  Other  factem  than  advertis¬ 
ing  have  probably  contributed  to  the  in¬ 
crease  in  smoking  among  younger  per¬ 
sons,  and  particularly  to  the  decline  in 
the  age  by  which  substantial  numbers  of 
women  become  regular  smokers.  It  is 
probable,  however,  that  portrayal  of  the 
desirability  of  smoking  in  cigarette  ad¬ 
vertising  has  been  a  significant  factor  in 
increasing  cigarette  consumption  by 
younger  persons. 

3.  Effect  of  dgarette  advertising  upon 
type  preference.  The  greatly  increased 
popularity  of  filter  and  menthol-filter 
cigarettes  is  the  outstanding  phenomenon 
in  cigarette  consumption  in  the  years 
since  1952.  Between  1952  and  1963,  filter 
and  menthol-filter  cigarettes  output  in¬ 
creased  from  5.2  billion  units  to  almost 
300  billion  units.  The  output  of  regu¬ 
lar  cigarettes  during  this  same  period 
declined  from  307.2  billion  units  to  109.3 
billion  units.  Steadily  mounting  c<m- 
cem  with  the  health  hazards  of  smok¬ 
ing — a  phenomenon  parallel  in  time  to 
the  growth  of  filter  and  menthdl-fllter 
popularity — ^was  a  necessary  condition 
for  such  changes  to  occur.  (See  e.g.. 
Printers*  Ink,  Dec.  31, 1954,  p.  27.)  How¬ 
ever.  given  the  content  of  filter  cigarette 
advertising,  and  given  the  fact  that  ad¬ 
vertising  expenditures  In  selected  media 
for  filter  and  menthol-filter  cigarettes 
Increased  from  $1.6  million  in  1952  to 
$95.6  million  in  1962,  it  would  appear  that 
the  sufficient  condition  toe  this  massive 
shift  by  American  smokers  to  filter  and 
menthol-filter  cigarettes  was  that  they 
were  persuaded,  by  advertising,  that  fil¬ 
ter  and  menthol-filter  cigarettes  were  less 
hazardous  to  health  than  regular  ciga¬ 
rettes.  This  conclusion  is  supported  by 
the  fact  that  filter  and  menthol-filter 
brands  introduced  after  January  1, 1952. 
accounted  for  more  than  half  of  total 
cigarette  consumption  in  1963.  This 
suggests  that  the  absolute  and  relative 
increases  in  ffiter  and  menthol-filter 
output  apparently  did  not  result  fr(nn  a 
spontaneous  decision  by  Americans  to 
smoke  such  cigarettes. 

The  experience  of  the  industry  during 
the  three-year  period  1953  to  1955  is  par¬ 
ticularly  illuminating.  In  both  1953 
and  1954,  total  and  per  capita  consump- 
tiem  declined  from  the  1952  level.  Total 
consumption  declined  6.4  percent  and 
per  capita  consumption  declined  8.8  per¬ 
cent.  The  only  factor  that  has  been 
suggested,  in  explanation  of  these  de¬ 
clines  Is  the  publicity  given  to  the  mount¬ 
ing  evidence  of  the  serious  health  hazards 
of  cigarette  smoking  in  this  period.  Cig¬ 
arette  manufacturers  reacted  to  this  de¬ 
cline  in  demand  by  increasing  advertis¬ 
ing  expenditures  in  network  television, 
general  magazines,  and  newspapers  by 
35.3  percent;  and  by  1955,  both  per  cap¬ 
ita  and  total  cemsumption  of  cigarettes 
showed  increases  above  the  levels  pre¬ 
vailing  in  1954. 
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It  is  advertising  data  by  type  of  ciga¬ 
rette.  however,  that  are  most  informa¬ 
tive  on  the  cigarette  Industry’s  response 
to  the  health  “scare”  and  the  concomi¬ 
tant  consumption  declines.  Advertising  ^ 
expenditures  ftn:  regular  cigarettes  in¬ 
creased  during  1953,  but  decreased  during 

1954  and  1955.  Advertising  expendi¬ 
tures  for  king-size  cigarettes  increased 
from  $7.0  million  in  1952  to  $21.5  million 
in  1955.  Advertising  expenditures  for 
filter  cigarettes,  however,  showed  the 
greatest  relative  and  absolute  increases. 
In  1952,  expenditures  In  selected  media 
for  filter  cigarettes  totaled  $1.6  million; 
by  1954,  they  were  $13.8  million;  the 

1955  total  was  $26.5  million.  In  1952, 
filter  cigarettes  had  accounted  for  2.8 
percent  of  advertising  expenditures;  by 
1955,  filter  cigarettes  accounted  for  34.5 
percent  of  total  advertising  expenditures. 
The  reaction  of  the  industry,  therefore, 
to  the  1953  and  1954  consumption  de¬ 
clines  primarily  took  the  form  of  a  sub¬ 
stantial  relative  and  absolute  increase  in 
its  advertising  expenditures  for  filter 
cigarettes.  These  efforts  played  a  sig¬ 
nificant  role  in  increasing  filter  output 
from  5.2  billion  units  in  1952  to  74.7  bil¬ 
lion  units  in  1955. 

The  content  filter  and  menthol- 
filter  advertising  in  recent  years  sup¬ 
ports  the  view  that  cigarette  advertising 
has  been  significantly  responsible  for  in¬ 
creases  in  filter  and  menthol-filter  ciga¬ 
rette  consumption.  Filter  cigarettes 
have  varied  in  the  explicitness  of  their 
assurances  of  safety,  but  all  have  prom¬ 
ised  the  consumer  a  measure  of  health 
protection.  One  cigarette,  for  example, 
is  described  as  containing  a  filter  with 
“*  *  *  the  basic  material  science  uses 
to  purify  air."  Another  cigarette  claims 
it  has  the  “Deep-Weave  Filter.”  Another 
cigarette  advertises  its  “Exclusive  Selec- 
trate  Filter.”  Another  cigarette  claims 
that  it  has  the  “Micronite”  filter. 

Menthol-filter  cigarettes,  as  earlier 
described,  are  similarly  advertised,  but 
advertising  for  these  cigarettes  portrays 
smoking  virtually  as  a  form  of  refresh¬ 
ment.  Thus,  one  brand  is  advertised  as 
“The  most  refreshing  smoke  of  all”; 
another  is  said  to  be  “Refreshing  all  day 
through."  Many  of  the  menthol-filter 
brands  portray  smokii^  in  an  idyllic  out¬ 
door  environment — a  setting  that  seems 
inconsistent  with  an  inference  of  health 
hazards.  For  example,  Salem,  the  lead¬ 
ing  menthol-filter  brand,  invites  smokers 
to  “St^  into  the  wonderful  world  of 
Salem  cigarettes.” 

In  conclusion,  it  would  appear  that 
cigarette  advertising  has  been  a  signifi¬ 
cant  factor  in  persuading  smokers  to  buy 
filter  and  menthol-filter  cigarettes.  Fil¬ 
ter  and  menthol-filter  advertising  has 
persuaded  smokers  that  such  cigarettes 
are  at  least  relatively  safe,  and  has  thus 
had  the  effect  of  neutralizing  much  of 
the  Impact  of  the  medical  findings  on  the 
dangers  of  smoking;  menthol-filter  ad¬ 
vertising  has  portrayed  cigarette  smok¬ 
ing  as  being  refreshing,  thereby  reinforc¬ 
ing  the  impression  that  smoking  such 
cigarettes  is  relatively  safe.  At  the  same 
time,  increases  in  the  level  cd  advertising 
expenditures  for  filter  and  menthol- 
filter  cigarettes,  ,and  the  intensive  mar¬ 
keting  of  new  brands  of  such  cigarettes 
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since  the  early  1950*s,  indicate  that  ciga¬ 
rette  manufacturers  haye  soit^t  to 
capitalize  on  the  increasing  medical  erl- 
dence  of  the  dangers  of  smoking  to  sell 
8u<di  cigarettes. 

4.  Cigarette  advertising  and  young 
people.  A  particularly  important  con¬ 
sideration  in  this  proceeding  is  the  Im¬ 
pact  of  cigarette  advertising  on  young 
people.  Available  data  on  smoking  pat¬ 
terns  indicate  that  an  increasing  propor¬ 
tion  of  persons  in  younger  age  groups  are 
becoming  regular  smokers.  As  shown  in 
table  4.  supra,  among  males  25  to  34 
years  of  age  as  of  February  1955,  61.4 
I)ercent  had  become  regular  smokers 
prior  to  the  age  of  21.  and  among  females 
25  to  34  years  of  age,  28.9  percent  had 
become  regular  smokers  prior  to  the  age 
of  21.  By  contrast,  among  males  and  fe¬ 
males  45  to  54,  51.2  and  7.5  percent,  re¬ 
spectively,  ha(l  become  regular  smokers 
prior  to  the  age  of  21. 

The  magnitude  and  pervasiveness  of 
cigarette  advertising  are  such  that  vir¬ 
tually  all  Americans,  including  most 
children^  are  continually  exposed  to  the 
portrayal  of  the  desirability  of  smoking 
and  to  assurances  respectl^  the  safety 
or  healthfulness  of  cigarette  smoking. 
Audience  data  for  network  television  ad¬ 
vertising  indicate  that  substantial  num¬ 
bers  of  children  under  18  years  of  age 
are  exposed  to  such  advertising.  It  was 
earlier  estimated  that  during  a  single 
evening  time  period,  46  percent  of  the 
population  13  to  17  years  of  age,  and  26 
percent  of  the  population  2  to  12  years 
of  age.  are  exposed  to  cigarette  adver¬ 
tising.* 

IV.  THK  REQUIREiaifTS  OF  THK  FEDERAL 

Trade  Commission  Act  m  the  Area  or 

Consumer  Protection 

A.  The  evolution  of  the  Federal  Trade 
Commission  Act.  The  Federal  Trade 
Commission  was  established  because  it 
was  widely  agreed  that  judicial  processes 
alone  were  not  adequate  to  cope  effec¬ 
tively  with  the  problems  of  trade  regula¬ 
tion  in  the  far-flung,  diverse  and  expand¬ 
ing  American  economy.*  In  proposing 
the  creation  of  such  a  commission.  Presi¬ 
dent  Wilson  stated: 

The  opixilon  of  the  country  would  instantly 
approve  of  such  a  commission.  It  would  not 
wish  to  see  it  empowered  to  make  tends 
with  monopoly  or  in  any  sort  to  asstime  con¬ 
trol  of  business,  as  If  the  Government  made 
Itself  responsible.  It  demands  such  a  com¬ 
mission  only  as  an  indi^;>ensable  instrument 
of  information  and  publicity,  as  a  clearing 
house  for  the  facts  by  which  both  the  public 
mind  and  the  managers  of  great  business 
undertakings  should  be  guided,  and  as  an 
instrumentality  for  doing  justice  to  business 


^  These  data  do  not  Include  spot  television 
advertising. 

**  On  the  background  of  the  Federal  Trade 
Commission  Act.  see  Henderson,  The  Federal 
Trade  Commission,  chs.  I.  VI  (1034);  TiUMrn- 
ton.  Combinations  in  Restrsdnt  of  Trade,  ch. 
XLW  (1928);  Blaisdell,  The  Federal  Trade 
Commission  4-8  (1932);  Montague,  Unfair 
Methods  of  Competition,  25  Yale  L.  J.  20 
(1915);  Rublee,  The  Original  Plan  and  Early 
History  of  the  Federal  Trade  Commission,  11 
Acad.  Pol.  Scl.  Proc.  666  (1936);  Baker  A 
Baum.  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act:  A  Continuing  Process  of  Re¬ 
definition,  7  Vlll.  L.  Rev,  517-43  (1962); 
F.T.C.  T.  Grata,  253  UA.  421,  482-87  (1930) 
(dissenting  opinion  of  Mr.  Justice  Brandeis). 


wlteia  the  prweesses  of  the  eourte  ot  the  nof- 
MTsI  foreee  of  conoetion  mitwISe  ooMrts 
are  immde<iuat€  to  adfnet  the  remedy  to  the 
wrong  in  a  wap  that  wtU  meet  atl  the  eqwttiee 
and  etraumetanoeM  of  the  case.  (51  Oong. 
Reo.  1968  (1914);  einphasls  added.] 

And  Louis  D.  Brandeis,  with  Wilson  the 
leading  pnH>onent  of  the  trade  commis- 
sloa  idea,  later  described  the  genesis 
the  Commission  In  similar  words :  *‘It  ls« 
new  deviee  in  administrative  machinery, 
introduced  by  Congress  in  the  year  1914, 
in  the  hope  thereby  of  remedying  oondi- 
tions  in  business  whUdi  a  great  majority 
of  the  American  people  regarded  as  men¬ 
acing  the  g^^al  welfare,  and  which  for 
more  than  a  generation  &ey  had  vainly 
attempted  to  remedy  by  the  ordhiary 
IMocess  of  law.”  * 

The  framers  of  the  Trade  Commissian 
Act  of  1914  were  primarily  concerned 
with  what  they  felt  had  been  the  inade¬ 
quacy  (rf  the  federal  courts’  enforc^ent 
of  the  Sherman  Act.*  Both  the  busi¬ 
ness  community,  which  felt  that  such 
enforcement  had  created  a  climate  of 
legal  uncertainty  in  which  effective  busi¬ 
ness  planning  was  impossible,  and  those 
who  felt  that  the  federal  judiciary  had 
been  unsympathetic  to  the  high  purposes 
of  the  Act.  concured  in  the  belief  that 
the  task  of  maintaining  ccunpetitive 
processes  in  the  economy  could  perhaps 
be  better  performed  by  an  expert,  nonju¬ 
dicial  body,  equipped  with  the  distinctive 
and  flexible  powers  of  an  independent 
administrative  agency,  along  the  lines 
of  the  highly  successful  Interstate  Com¬ 
merce  Commission.  (See  Henderson, 
op.  cit.  supra  note  44,  at  21-23.) 


-F.T.C.  V.  Grata,  253  UA.  421,  432  (1920) 
(dissenting  opinion).  As  one  of  the  leading 
authorities  on  the  Trade  Commission  Act  has 
stated,  **rhe  very  creation  of  the  Commission 
betokened  a  congressional  dissatisfaction 
with  the  procedures  and  techniques  of  the 
judicial  S3^tem;  otherwise  the  task  of  en¬ 
forcement  could  have  been  delegated  to  the 
coxirts  and  the  Department  of  Justice.'* 
Handler.  Unfair  Competition,  21  Iowa  L. 
Rev. 175,  251  (1936). 

-See,  eg.,  51  Ctmg.  Rec.  13047  (1914)  (re¬ 
marks  of  Senator  Cummins);  61  Cong.  Rec. 
8977  (1914)  (remarks  of  Congressman  Mur¬ 
dock)  .  The  day  after  the  Supreme  Court  de¬ 
cided  Standard  Oil  Co.  v.  United  States,  221 
UA.  1  (1911),  In  which  the  “Rule  of  Rea¬ 
son'*  In  Sherman  Act  Interpretation  was  an¬ 
nounced,  Senator  Newlands  proFKwed  what 
later  became  the  Trade  Commission: 

“The  question  therefore  presents  Itself  to 
us  whether  we  are  to  permit  in  the  future 
the  administration  regarding  these  great 
combinations  to  drift  practically  Into  the 
hands  of  the  comrts  and  subject  the  question 
as  to  the  reasonableness  or  unreasonableness 
of  any  restraint  upon  trade  ...  to  the  vary¬ 
ing  Judgments  of  different  courts  upon  the 
facts  and  the  law,  or  whether  we  will  or- 
gEtnlze,  as  the  servant  of  Congress,  an  admin¬ 
istrative  tribunal  similar  to  the  Interstate 
Commerce  Commission,  with  powers  of  rec¬ 
ommendation,  with  powers  of  condemnation, 
with  powers  of  correction  similar  to/hose  en¬ 
joyed  by  the  Interstate  Commerce  Commis¬ 
sion  over  Interstate  transportation.*’  47 
(3ong.  Rec.  1225  (1911);  see  id.,  at  1227,  2444, 
2619-21;  S.  Rep.  No.  1326,  62d  Cong.,  3d  Sees. 
(1918). 

Senators  Newlands  and  Cummins,  the  most 
outspoken  exponents  of  the  handling  of  the 
Sherman  Act  by  the  courts  and  the  Attorney- 
General,  played  a  leading  role  In  the  fram¬ 
ing  of  the  Trade  Commission  Act. 


But  the  framers  of  the  Trade  Commii. 
sfon  Act  were  also  concerned  with  trade 
practices  contrary  to  the  public  interest 
on  oth^  grounds  besides  a  tendency  to 
moni^ly.  Here,  too,  it  was  felt,  the  tra¬ 
ditional  judicial  iHoeesses  had  proved 
Inadequate  to  the  needs  of  the  time. 
CSee  genwrally  Handler,  The  Jurisdiction 
of  ttie  Federal  Trade  Commission  Ovw 
False  Advertising,  31  Col.  L.  Rev.  527 
(1931) .)  For  the  existing  law  of  unfair 
(xnnpetition  afforded  inccanplete  protec¬ 
tion  to  competitors  and  consumers 
against  fraudulent,  oppressive  and  un¬ 
fair  business  practices.*  It  has,  of 
course,  long  been  settled  that  the  Trade 
Commission  Act  embraces  not  only  those 
trade  practices  that  restrict  competition 
or  are  conducive  to  monopoly,  but  all 
other  practices  contrary  to  public  policy 
in  the  field  of  trade  regulation.* 

The  task  confided  to  the  Trade  Com¬ 
mission  was  altogether  more  complicated 
than  merely  policing  the  business  com¬ 
munity  and  punishing  law  violators.  If 
the  problems  of  trade  regulation  had  been 
considered  amendable  to  the  conven¬ 
tional  methods  of  eradicating  undesir¬ 
able  conduct,  a  quite  different  statu¬ 
tory  approach  would  probably  have  been 
selected.  Congress  would  have  enumer¬ 
ated  the  specific  practices  or  methods 
sought  to  be  proscribed  and  would  have 
endowed  the  enforcement  agency  with 
the  power  to  apply  fully  effective  punitive 
or  remedial  sanctions.  It  did  neither.  It 
conferred  on  the  Commission  a  deliber¬ 
ately  comprehensive  mandate  “to  pre¬ 
vent  *  •  •  unfair  methods  of  competition 
in  commerce”  (Federal  Trade  Commis¬ 
sion  Act,  section  5(a)  (6),  15  U.S.C.  sec¬ 
tion  45(a)  (6) )  without  further  specifica¬ 
tion  of  the  forbidden  conduct,  and  gave 
the  Commission  very  broad  powers  of  in¬ 
vestigation  and  inquiry  (see,  e.g.,  section 
6(b)  of  the  Act) .  The  Commission  could, 
after  a  hearing,  issue  an  order  to  cease 
and  desist;  but  such  an  order,  even  if 
affirmed  by  a  federal  court  of  appeals  on 
judicial  review,  would  not  be  actually 
binding  on  the  rei^ondent  imtil  enforced 
by  a  court  of  appeals  in  a  separate  pro¬ 
ceeding.*  Thus,  a  Commission  cease- 
and-desist  order  originally  was  “not  self- 
executory.  Standing  alone  it  is  only 


*>  In  the  famous  case  of  American  Wash¬ 
board  Oo.  V.  Saginaw  Mfg.  Ck).,  103  Fed.  281 
(6th  Cir.  1900) ,  It  had  been  held  that  injury 
to  the  public  was  not  a  ground  on  which  an 
action  for  unfair  competition  could  be  main¬ 
tained.  One  of  the  purposes  of  the  Federal 
Trade  Commission  Act  was  to  close  the  gap 
in  trade  regulation  law  opened  up  by  that 
decision.  Royal  Baking  Co.  v.  P.T.C.,  281 
Fed.  744,  762  (2d  Cir.  1922);  Nims,  Unfair 
Competition  and  Trademarks  i  8  (4th  ed. 
1947).  See  Sears,  Roebuck  A  Co.  v.  F.T.C., 
258  Fed.  307  (7th  Cir.  1919) ;  Curtis  Pub.  Co. 
V.  F.T.C.,  270  Fed.  881, 908  (3d  Cir.  1921) ,  aff’d, 
260U.S.568  (1923). 

«»E.g.,  F.T.C.  T.  Wlnsted  Hosiery  Co.,  258 
UA.  483  (1922) ;  F.T.C.  v.  R.  F.  Keppel  &  Bro., 
me.,  291  UA.  304  (1934);  F.T.C.  v.  Raladam 
Co.,  283  U.S.  643,  651  ( 1931 ) . 

<•17118  “three  bites  at  the  apple”  pro¬ 
cedure  was  changed  in  1938.  See  Federal 
Trade  Ccanmlsslon  Act,  §  5,  as  amended  bj 
Wheeler-Lea  Act,  §  3. 62  Stat.  Ill,  as  amended, 
15  U.S.C.  $  45(e),  making  Ccanmission  cease- 
and-desist  orders  final  and  binding  without 
the  necessity  of  a  separate  enforcement  pro¬ 
ceeding. 


Thursday,  July  2,  1964 


FEDERAL  REGISTER 


8349 


informative  and  advisory*  Tlie  Commis* 
Sion  can  not  enforce  it.”  ** 

The  Commission  was  not  intoided  to 
be  a  simple  enforcement  agency,  charged 
with  preventing  well-imderstood,  clearly 
defined,  unlawful  conduct.  Its  principal 
function  was,  through  the  use  of  its  broad 
powers  of  investigaticm  and  inquiry,  and 
through  the  accumulation  of  expert 
knowledge  and  experience  in  the  field  of 
trade  regulation,  to  explore,  identify  and 
define  those  competitive  practices  that 
should  be  forbidden  as  “unfair”  because 
contrary  to  public  policy.  The  Commis* 
Sion  was  expected  to  proceed  not  only 
against  practices  forbidden  by  statute 
or  common  law,  but  also  against  prac¬ 
tices  not  previously  considered  unlawful, 
and  thus  to  create  a  new  body  of  law — 
a  law  of  unfair  competition  adapted  to 
the  diverse  and  changing  needs  of  the 
complex  and  evolving  modem  American 
economy.® 

In  an  early  case  it  was  stated  that  the 
standard  of  unfairness  in  Section  5  was 
"clearly  inapplicable  to  practices  never 
heretofore  r^arded  as  opposed  to  good 
morals  because  characterized  by  decep¬ 
tion.  bad  faith,  fraud  or  oppression 

. P.T.C.  V.  Gratz,  253  U.S.  421,  427 

(1920). 

However,  the  Supreme  Court  has  many 
times  rejected  a  static  conception  of  the 
Trade  Conunission’s  responsibilities.  As 
early  as  1922,  in  F.T.C.  v.  Winsted  Ho¬ 
siery  Co.,  258  U.S.  483,  the  Court  held 
that  the  deceptive  midabeling  of  con¬ 
sumer  goods  was  forbidden  by  the 
Federal  Trade  Commission  Act  in  cir¬ 
cumstances  where  no  common-law  or 
statutory  violation  could  have  been  dem¬ 
onstrated.  (See  also  Sears,  Roebuck  & 
Co.  V.  P.T.C.,  258  Ped.  307  (7th  Cir. 
1919).)  The  subsequent  development  of 
a  comprehensive  body  of  law  by  the 
Commission  relating  to  deceptive  prac¬ 
tices,  a  development  which  has  frequently 
been  approved  by  the  Supreme  Court 
(see,  e.g.,  A.  L.  A.  Schechter  Poultry 
Ctorp.  V.  United  States,  295  n.S.  495,  532- 
33  (1935)  t  id.,  at  552  (concurring  opinion 
of  Justice  Cardozo) ) ,  demonstrates 
that  the  Conunission’s  authority  is  not 


“F.T.C.  V.  Orstz,  263  UJ3.  421,  482  (1920) 
(dissenting  opinion  of  Mr.  Justice  Brandels) . 
See  New  Jersey  Wood  Finishing  Co.  v.  Min¬ 
nesota  Mining  k  Mfg.  Co.,  P.  2d  (3d  Clr. 
1964). 

“"Instead  of  undertaking  to  define  what 
practices  should  be  deemed  unfair,  as  had 
been  done  in  earlier  legislation,  ttie  act  left 
the  determination  to  the  Cmnmlssion.  Ex¬ 
perience  with  existing  laws  had  taught  that 
definition,  being  necessarily  rigid,  would 
prove  embarrassing  and,  if  rigorously  appUed, 
might  involve  great  hardship.  .  .  .  Further¬ 
more,  an  enumeration,  however  comprehen- 
Bive,  of  existing  methods  of  unfair  ccxnpeti- 
tion  must  necessarUy  soon  prove  incmnplete, 
Bs  with  new  condltioiu  constantly  arising 
novel  unfair  methods  would  be  devised  and 
developed.”  268  UA.,  at  436-37.  As  stated 
by  Senator  Cummins  in  the  debates  on  the 
trade  commission  proposal,  “the  words  ‘un¬ 
fair  competition'  can  grow  and  broaden  and 
mold  themselves  to  meet  circumstances  as 
toey  arise.  •  •  •”  61  Cong.  Rec.  14003  (1914) . 
?**•  ®g..  F.T.C.  V.  R.  F.  Keppel  &  Bro.,  Inc., 
^1  UA.  304  (1984) ;  F.T.C.  V.  Algoma  Lumber 

Co.,  291  UA.67  (1934). 


confined  to  practices  already  forbidden 
by  statute  or  common  law." 

The  course  of  decisions  cutting  back 
from  the  extreme  implications  of  the 
Oratz  dictum  culminated  in  P.T.C.  v.  R. 
P.  Keppel  &  Bro.,  Inc.,  291  U.S.  304  (1934) 
(see  also  P.T.C.  v.  Raladam  Co.,  283  U.S. 
643  (1931);  A.  L.  A.  Schechter  Poultry 
Corp.  V.  United  States,  supra) ,  the  lead¬ 
ing  case  defining  the  Commission’s 
powers  and  responsibilities  under  its  or¬ 
ganic  act.  The  Court  stated  in  Keppel: 

[W]e  cannot  say  that  the  Commission's 
jurisdiction  extends  only  to  those  types  of 
practices  which  happen  to  have  been  litigated 
befmre  this  Court. 

Neither  the  language  nor  the  history  of 
the  Act  suggests  that  Congress  intended  to 
confine  the  forbidden  methods  to  fixed  and 
imyieldlng  categories.  The  common  law  af¬ 
forded  a  definition  of  unfair  competition 
and,  before  the  enactment  of  the  Federal 
Trade  Commission  Act,  the  Sherman  Act 
had  laid  its  inhibition  upon  combinations 
to  reetirain  or  monopolize  interstate  ocmi- 
merce  which  the  courts  had  construed  to 
include  restraints  upon  competition  in  in¬ 
terstate  commerce.  It  would  not  have  been 
a  difficult  feat  of  draftsmanship  to  have 
restricted  the  operation  of  the  TVade  Com¬ 
mission  Act  to  those  methods  of  competition 
in  interstate  commerce  which  are  forbidden 
at  common  law  or  which  are  likely  to  grow 
into  violations  of  the  Sherman  Act,  If  that 
had  been  the  purpose  of  the  legislation. 

The  Act  undoubtedly  was  aimed  at  all  the 
familiar  methods  of  law  violation  which 
prosecutions  under  the  Sherman  Act  had  dis¬ 
closed.  •  •  •  But  as  this  Court  has  pointed 
out  it  also  had  a  broader  purpose.  *  *  *  As 
proposed  by  the  Senate  Committee  on  Inter¬ 
state  Commerce  and  as  introduced  in  the 
Senate,  the  bill  which  ultimately  became  the 
Federal  Trade  Commission  Act  declared  “un¬ 
fair  competition”  to  be  unlawful.  But  it  was 
because  the  meaning  which  the  common  law 
had  given  to  those  words  was  deemed  too 
narrow  that  the  broader  and  more  flexible 
phrase  "imfair  methods  of  competition”  was 
substituted.  Congress,  in  defining  the 
powers  of  the  Commission,  thiis  advisedly 
adopted  a  phrase  which,  as  this  Court  has 
said,  does  not  "admit  of  precise  definition 
but  the  mesming  and  application  of  which 
must  be  arrived  at  by  what  this  Court  else¬ 
where  has  called  ‘the  gradual  process  of 
judicial  inclusion  and  exclusion.' "  (291  U  A., 
at  309-12.] 

The  Court,  describing  the  Commission’s 
role  in  elaborating  the  content  of  the 
Act,  went  on  to  state: 

While  this  Court  has  declared  that  it  is 
for  the  courts  to  determine  what  practices 
or  methods  of  competition  are  to  be  deemed 
unfair.  Federal  Trade  Conun'n  v.  Oratz, 
supra,  in  passing  on  that  question  the  de¬ 
termination  of  the  Commission  is  of  weight. 
It  was  created  with  the  avowed  purpose  of 
lodging  the  administrative  fimctions  com¬ 
mitted  to  it  in  “a  body  specially  competent 
to  deal  with  them  by  reason  of  information, 
experience,  and  careful  study  of  the  biisiness 


■*  Similarly,  in  the  Commission's  antitrust 
activities  tinder  the  Trade  Commission  Act  it 
has  become  established  that  the  Commission 
is  not  limited  to  forbidding  conduct  already 
forbidden  by  the  Sherman  or  Clayton  Acts. 
See.  e.g.,  F.T.C.  v.  Motion  Picture  Advertising 
Serv.  Co..  344  UA.  392  (1968);  F.T.C.  v.  Ce¬ 
ment  Institute.  833  UA.  688  (1948);  Grand 
Union  Co.  v.  F.T.C.,  300  F.  2d  92  (2d  Clr. 
1962) ;  Mytlnger  &  Casselberry,  Inc.  v.  F.T.C., 
301  F.  2d  634  (D.C.  Clr.  1962) . 


and  economic  conditions  of  the  industry  af¬ 
fected.”  and  it  was  organized  in  such  a 
manner,  with  respect  to  the  length  and  ex¬ 
piration  of  the  terms  of  office  of  its  members, 
as  would  “give  to  them  an  opportunity  to 
acquire  the  expertness  in  dealing  with  these 
special  questions  concerning  industry  that 
comes  from  experience.”  *  *  •  if  the  point 
were  more  doubtful  than  we  think  it.  we 
should  hesitate  to  reject  the  conclusion  of 
the  Commission,  based  as  it  is  upon  clear, 
specific  and  comprehensive  findings  sup¬ 
ported  by  evidence.  (Id.,  at  314.] 

The  principle  that  emerges  from  Kep¬ 
pel,  from  the  decisions  that  both  precede 
and  follow  it.  from  the  legislative  history 
and  background  of  the  Trade  Commis- 
’sion  Act,  and  from  the  Commission’s 
fifty  years  of  efforts  to 'implement  its 
mandate  from  Congress,  is  that  the  Com¬ 
mission’s  responsibilities  are  not  limited 
to  determining  whether  particular  prac¬ 
tices  fall  within  pre-existing  categories 
of  illegality  and  entering  cease-and-de¬ 
sist  orders  against  the  guilty  parties  ac¬ 
cordingly.  It  is  also  to  determine, 
within  broad  limits,  what  kinds  of  trade 
practices  should  be  forbidden  in  the 
public  interest  because  they  are  unfair  or 
deceptive  and  thus  injurious  to  com¬ 
petitors  or  the  consuming  public. 

Prior  to  the  1938  Wheeler-Lea  amend¬ 
ments  to  the  Trade  Commission  Act,  the 
Supreme  Court  held  that  the  Commis¬ 
sion’s  jurisdiction  over  unfair  trade 
practices  was  limited  to  cases  in  which 
such  a  practice  was  used  as  a  weapon 
for  diverting  business  from,  or  injuring 
or  impairing  the  business  of,  a  com¬ 
petitor.  P.T.C.  V.  Raladam  Co.,  supra. 
It  was  recognized  that  a  method  of  com¬ 
petition  might  be  unlawful  under  Section 
5  because  it  deceived  consumers,  even 
though  it  was  not  monopolistic  or  anti¬ 
competitive,  but  it  was  thought  that  de¬ 
ceptive  acts  or  practices  could  not  be 
suppressed  under  the  Trade  Commission 
Act  if  they  were  not  utilized  to  confer  a 
competitive  advantage  upon  the  respond¬ 
ent.  The  1938  amendments,  in  expressly 
making  “unfair  or  deceptive  acts  or  prac¬ 
tices  in  commerce,”  in  addition  to  “im¬ 
fair  methods  of  competition  in  com¬ 
merce,”  subject  to  the  Commission’s 
jurisdiction,  were  intended  to  broaden 
the  Commission’s  jurisdiction  to  ^brace 
deceptive  acts  or  practices  in  situations 
where  no  effect  on  competition  or  com¬ 
petitors  could  be  shown."  It  should  be 
noted  that  the  amendments  do  not  con¬ 
fine  the  Cmnmission’s  jurisdiction  to  de¬ 
ceptive  acts  or  practices,  on  the  one 
hand,  and  monopolistic  or  anticompeti¬ 
tive  methods,  on  the  other.  In  addition 
to  forbidding  deceptive  acts  or  practices 
and  unfair  methods  of  competition.  Sec¬ 
tion  5,  as  amended,  forbids  “imfair”  acts 
or  practices. 

The  purpose  of  the  amendments  was 
to  make  clear  that  the  protection  of  the 
consumer  from  unfair  trade  practices, 
equally  with  the  protection  of  competi¬ 
tors  and  the  competitive  process,  is  a 
concern  of  public  policy  within  the  scope 
of  responsibility  of  the  Federal  Trade 


»S.  Rep.  No.  221,  76th  Cong.,  1st  Seas.  8 
(1987);  Handler.  The  Control  of  False  Ad¬ 
verting  Under  the  Wheeler-Lea  Act,  6  Law 
&  Contemp.  Prob.  91.  96  (1939) . 
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Commission.  The  legislative  history  of 
the  Whector-Lea  amendments  to  Section 
5  discloses  explicit  and  substantial  con¬ 
cern  with  the  exploitation  of  consumers 
through  deceptive,  unethical  or  other¬ 
wise  imfair  marketing  methods.**  The 
Keppti  decision  was  mentioned  a  number 
of  timftg  in  the  deliberations,**  and  its 
broad  and  far-reaching  conception  of  the 
Commission's  powers  and  duties  in  the 
field  of  unfair  trade  practices  received 
Congressional  approval  in  the  enactment 
of  the  Wheeler-Lea  amendments. 

Another  result  of  the  Wheeler-Lea  Act 
was  the  enlargement  of  the  Federal 
Trade  Commission  Act  to  include  new 
provisions  (S§  12-17)  dealing  specifically 
with  the  false  advertising  of  foods, 
drugs,  devices  and  cosmetics.  Since 
1939,  moreover.  Congress  has  succes¬ 
sively  augmented  the  Commission’s  Juris¬ 
diction  in  the  area  of  consiuner  protec¬ 
tion  several  times  by  the  enactment  of 
statutes  dealing  in  detail  with  particular 
industries.**  The  public  policy  declared 
by  Congress  in  the  food  and  drug  sec¬ 
tions  of  the  Wheeler-Lea  Act  and  in  the 
specialized  consumer-protection  statutes 
is  relevant  in  determining  the  require¬ 
ments  of  the  more  general  provisions  of 
Section  5.  The  food  and  drug  sections 
express  a  Congressional  determination 
that  the  lawful  scope  of  a  trade  practice 
may  depend  in  significant  part  upon  the 
nature  of  the  product  involved,  and  its 
relationship  to  human  healUi  and  safety, 
while  the  specialized  statutes  express  a 
determination  that,  in  particular  cir¬ 
cumstances,  consumer  protection  may 
require  not  only  that  the  seller  refrain 
from  afi&rmative  misrepresentation,  but 
also  that  he  make  positive  and  detailed 
disclosure  of  material  facts  concerning 
his  product. 

B.  The  present  law  of  consumer  pro¬ 
tection  under  the  Federal  Trade  Com¬ 
mission  Act  —  1.  The  test  of  legality 
under  Section  5.  In  the  Kepp^  decision 
the  Supreme  Court  described  the  stand¬ 
ard  of  lawfulness  under  Section  5  of  the 
Federal  Trade  Commission  Act  in  Itui- 
guage  similar  to  that  used  by  the  Court 
in  reference  to  the  due  process  clause  of 
the  Fourteenth  Amendment.*'  Section 
5,  Indeed,  bears  much  the  same  relation 
to  the  community’s  evolving  standards 
of  honest,  fair  and  ethical  conduct  in 

The  test  of  legality  \mder  Section  S  had 
to  be  amended,  it  was  stated,  “to  stop  the 
exploitation  or  deception  of  the  public.”  S. 
Bep.  No.  1705,  74th  Ck>ng.,  2d  Sess.  S  (1936) . 
See  also  S.  Rep.  No.  221,  76th  Cong.,  Irt  Sess. 
8  (1987) .  Cf.  H.R.  Rep.  No.  1618,  76th  Cong., 
IstSess.S  (1937). 

■■See,  e.g..  Hearings  on  S.  3744  before  the 
H.  Comm,  on  Interstate  and  Foreign  Com¬ 
merce,  74th  Cong.,  2d  Sess.  86,  89-90  (1936): 
Hesjdng  on  HJl.  3143  before  the  H.  Comm, 
on  Interstate  and  Foreign  Commerce,  76th 
Cong.,  1st  Sess.  14.  17.  42  (1937) . 

■■Wool  Products  Labeling  Act  of  1939,  54 
Stat.  1128,  16  UJ3.C.  §§  68-68J;  Pur  Products 
LabeUng  Act.  66  Stat.  176,  16  UA.C.  if  69- 
69J;  Flammable  Phbrlcs  Act.  67  Stat.  Ill,  16 

U. S.C.  if  1191-1200;  Textile  Fiber  Products 
Identification  Act,  72  Stat.  1717,  16  U.S.C. 
If  70-70k. 

»  F.T.C.  V.  R.  F.  Keppel  A  Bro.,  Inc.,  291  U.S. 
804,  812  (1934),  citing  DaTidson  r.  New  Oc- 
leans,  96  U.S.  97,  104  (1878).  See  also  F.T.C. 

V.  Raladam  Co..  283  n.S.  643,  648  (1931) . 


business  as  the  due  process  clause  bears 
to  the  community  standards  of  fairness 
and  Justice  in  govmimental  action.  In 
the  words  Judfiw  Learned  Hand,  de- 
sCTibtng  the  Commission’s  power  in  the 
fi^  of  dec^tive  and  unfair  practices. 

The  Commission  has  a  wide  latitude  In 
s\ich  matters;  its  powers  are  not  confined  to 
such  practices  as  would  be  unlawful  before 
it  acted;  they  are  more  than  procedural;  its 
duty  in  part  at  any  rate,  is  to  discorer  and 
make  explicit  those  unexpressed  standards 
of  fair  dealing  which  the  conscience  of  the 
commtmity  may  progressively  develop.^* 

These  Judicial  expressions  accord  fully 
with  the  oiiginsd  understandipg  of  the 
framers  of  the  Trade  Commission  Act. 
“In  Section  5  of  the  Trade  Commission 
Act,  it  is  obvious  that  no  specific  rules 
of  conduct  were  prescribed.  The  sec¬ 
tion  stated  a  general  ethical  and  eco¬ 
nomic  principle,  and  relied  upon  the 
course  of  administration  and  Judicial  de¬ 
cision  to  give  it  content.’’**  It  is  clear 
that,  at  least  in  the  field  of  advertising 
or  labeling,  any  practice  in  commerce 
that  exploits  or  oppresses  the  consuming 
public  may  be  prohibited  by  the  Com¬ 
mission  imder  Section  5  even  if  there  is 
no  specific  precedent  for  its  prohibition. 
And  whether  a  practice  should  be  for¬ 
bidden  is  a  question  committed  to  the 
Commission’s  sound  discretion.-  As  Kep¬ 
pel  and  many  other  decisions  make  clear, 
the  determination  of  the  substantive 
scope  of  Section  5  is  to  a  considerable 
extent  the  Commission’s  own  responsi¬ 
bility.** 

2.  Deceptive  acts  or  practices.  Ad¬ 
vertising  that  prevents  the  consumer 
from  making  a  free  and  informed  choice 
of  what  or  whose  products  to  buy  by  mis¬ 
representing  facts  that  the  consumer 
considers  material  to  his  decision  in¬ 
jures  honest  competitors  and  the  con¬ 
suming  public.  The  body  of  law  on  de¬ 
ceptive  acts  and  practices  built  up  by 
the  Commission  and  the  courts  in  fifty 

•F.T.C.  T.  Eftandard  Educ.  Soc.,  86  F.  2d 
692,  696  (2d  Clr.  1936),  rev’d  on  other 
grounds,  302  nJ3.  112  (1937).  See  also  F.T.C. 
V.  Raladam  Co.,  288  UA.  643,  661  (1931) .  Cf. 
F.T.C.  V.  Klesner,  280  UA.  19,  27-28  (1929) 
(opinion  by  lAr.  Justice  Brandeis) . 

•Henderson,  op.  cit.  supra  note  44,  at  36. 
“Courts  have  always  recognized  the  customs 
of  merchants,  and  it  is  my  Impression  that 
under  this  act  the  Commission  and  the 
courts  will  be  called  upon  to  consider  and 
recognize  the  fair  and  unfair  cxistoms  of 
merchants,  manufacturers  and  traders,  and 
probably  prohibit  many  practices  and  meth¬ 
ods  which  have  not  heretofore  been  clearly 
recognized  as  unlawful.”  61  Cong.  Rec. 
11693  (1914)  (remarks  of  Senator  Saulsbury) . 
“[I]t  would  be  utterly  impossible  for  Con¬ 
gress  to  define  the  numerous  practices  which 
constitute  unfair  competition  and  which  are 
against  good  morals  in  trade,  for  we  are  be¬ 
ginning  to  realize  that  there  is  a  standard  of 
morals  in  trade  or  that  there  ought  to  be.” 
51  Cong.  Rec.  11064  (1914)  (remarks  of  Sena¬ 
tes:  Newlands).  See  Handler,  The  Jurisdic¬ 
tion  of  the  Federal  Trade  Commission  Over 
False  Advertising.  31  Col.  L.  Rev.  527,  632-35 
(1981);  F.T.C.  v.  R.  F.  Keppel  &  Bro.,  Inc., 
supra,  291 UA.,  at  310-12,  nn.  41-43. 

■*  See,  eg.,  decisions  cited  in  note  68,  su^va; 
F.T.C.  V.  Alg;oma  Lumber  Co.,  291  UA.  67 
(1934);  F.T.C.  v.  Royal  MUling  Co.,  288  UA. 
212  (1933);  Hastings  Mfg.  Co.  v.  F.T.C.,  168 
F.  2d  253  (6th  Cir.  1946) . 


year  of  law  ^orcement  proscribes  such 
conduct  in  all  its  various  manifestations. 
The  controlling  legal  standard  is  a  sim¬ 
ple  one:  If  the  seller  attempts  to  deceive 
the  consumer  in  any  particular  which 
could  infiuence  the  latter’s  buying 
choice — if,  in  other  words,  he  uses  any 
false  Inducement — ^he  has  committed  a 
deceptive  act  or  practice  in  violation  of 
Section  5.“ 

In  the  aiHilication  of  this  standard  to 
the  many  different  factual  patterns  that 
have  arl^n  in  cases  before  the  Commis¬ 
sion.  certain  principles  have  become  well 
established.  One  is  that  under  Section 
5  actual  deception  of  particular  con¬ 
sumers  need  not  be  shown.  All  that  need 
be  shown,  to  support  a  finding  of  illegal¬ 
ity,  is  that  the  challenged  representa¬ 
tion  has  a  substantial  capacity  or  ten¬ 
dency  to  deceive.**  It  has  been  held 
many  times  (see  note  61.  supra)  that  the 
test  of  unlawful  deception  under  Section 
5  is  whether  the  advertisement  in  ques¬ 
tion  is  likely  to  deceive  a  substantial  seg¬ 
ment  of  the  purchasing  public,  or  of  that 
part  of  the  purchasing  public  to  whom 
the  representation  is  directed,  and  that 
this  likelihood  may  be  inferred  by  the 
Commission,  in  the  exercise  of  its  ac¬ 
cumulated  administrative  knowledge  and 
experience,  on  the  basis  of  the  challenged 
advertisement  itself.** 

The  traditional  common-law  distinc¬ 
tion  between  misrepresentation  of  fact 
and  of  (pinion — ^the  latter  not  being  con¬ 
sidered  actionable** — has  to  a  large  ex¬ 
tent  been  rejected  by  decisions  under  the 
Trade  Commission  Act  An  advertiser 
may  no  longer  offer  his  unsubstantiated 
opinion  concerning  the  quality  or  merits 
of  his  product  if  he  does  so  in  such  a  way 
that  the  consumer  is  induced  to  rely  on 

•See  e.g.,  F.T.C.  v.  Raladam  Co.,  316  UA. 
149  (1942);  F.T.C.  v.  Royal  milling  Co.,  288 
UA.  212,  216-17  (1933);  F.T.C.  V.  Algoma 
Lumber  Co..  291  U.S.  67,  78  (1934);  F.T.C.  v. 
Standard  Educ.  Soc.,  802  U.S.  112,  116-17 
(1937);  L.  Heller  &  Son,  Inc.  v.  F.T.C.,  191  P. 
2d  954  (7tb  Cir.  1951).  See  Barnes,  False 
Advertising,  23  Ohio  St  L.J.  597  (1962); 
Note,  The  Regxilatlon  of  Advertising,  56  Col. 
L.  Rev.  1018, 1025-34  (1966) . 

•See,  e.g.,  F.T.C.  v.  Algoma  Lumber  Co., 
supra,  at  81;  F.T.C.  v.  Winsted  Hosiery  Co., 
268  U.S.  483,  494  (1922);  F.T.C.  V.  Balme,  23 
F.  8d  615,  620  (2d  Cir.  1928) ;  Oimbel  Bros., 
Inc.  V.  F.T.C.,  116  P.  2d  678  (2d  Cir.  1941); 
Bockenstette  v.  F.T.C.,  184  P.  2d  369,  371 
(10th  dr.  1948);  Progress  Tailoring  Co.  v. 
F.T.C.,  163  F.  2d  103,  106  (7th  Cir.  1946). 

•■  E.  F.  Drew  &  Co.  v.  F.T.C.,  235  P.  2d  735 
(2d  Clr.  1956) ;  De  Gorter  v.  F.T.C.,  244  P.  2d 
270,  283  (9th  dr.  1967) ;  Carter  Products,  Inc. 
V.  F.T.C.,  268  P.  2d  461,  493-95  (9th  Cir.  1959) : 
Royal  OU  Corp.  v.  F.T.C.,  262  F.  2d  741,  745 
(4th  Clr.  1959) ;  New  Am.  Library  of  World 
Literature  v.  F.T.C.,  213  P.  2d  143  (2d  Cir. 
1964);  Zenith  Radio  Corp.  v.  F.T.C.,  143  P. 
2d  29  (7th  dr.  1944) ;  HUlman  Periodicals  v. 
F.T.C.,  174  P.  2d  122  (2d  Cir.  1949) . 

•*  See  Handler,  The  Control  of  False  Adver¬ 
tising  Under  the  Wheeler-Lea  Act,  6  Law 
A  Contemp.  Prob.  91,  92-93  (1939);  Handler, 
Unfair  Competition,  21  Iowa  L.  Rev.  176,  196, 
230  (1936) .  Some  early  decisions  under  Sec¬ 
tion  5  continued  to  draw  a  distinction  be¬ 
tween  fact  and  <^inl<m.  See,  eg.,  Raladam 
Co.  V.  F.T.C.,  42  F.  2d  430  (6th  Clr.  1930), 
aff’d  on  other  grounds,  283  UA.  643  (1931). 
But  see  E.  Griffiths  Hughes,  Inc.  v.  F.T.C.,  77 
F.  2d  886  (2d  dr.  1936) . 
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bis  opinion*  While  the  courts  still  make 
occasional  reference  to  the  fact-oplnicm 
distinction  (see,  e.g.,  Koch  v.  P.T.C.,  206 
p.  2d  311,  316-17  (6th  Clr.  1953)),  they 
recognize  no  privilege  for  statements  of 
opinion  in  advertising,  and  invariably  re¬ 
gard  as  a  deceptive  and  unlawful  repre¬ 
sentation  any  opinion  stated  in  such  a 
manner  as  to  mislead  the  consumer* 
The  traditionally  broad  scope  of  permis¬ 
sible  “pufOng”  has  been  narrowed  to  in¬ 
clude  only  expressions  that  the  consumer 
clearly  understands  to  be  piure  sales 
rhetoric  on  which  he  should  not  rely  in 
deciding  whether  to  purchase  the  seller’s 
product*  The  test,  thus,  is  not  whether 
a  representation  is  intended  as  a  state¬ 
ment  of  fact  or  one  of  opinion,  but 
whether  it  is  likely  to  mislead  the  con¬ 
sumer* 

The  loosening  of  restrictive  common- 
law  doctrine  is  also  reflected  in  the  ex¬ 
panded  concern  under  the  Trade  Com¬ 
mission  Act  with  advertising  in  which  de¬ 
ception  is  present  in  a  form  other  than 
a  false  statement.  The  Act’s  objective 
in  the  fleld  of  advertising  and  labeling — 
to  protect  the  consumer  from  being  mis¬ 
led  in  his  choice  of  goods  and  services  to 
buy— is  flouted  no  less  by  false  and  mis¬ 
leading  implications,  suggestions  or  in¬ 
sinuations  or,  as  we  are  about  to  consider, 
by  failure  to  disclose  material  facts,  than 
by  explicit  misstatements.  As  anyone 
who  reads  newspapers  or  magazines,  or 
watches  television  or  listens  to  the  radio, 
well  knows,  modem  advertising  relies  to 
a  large  extent  on  suggestions  and  asso¬ 
ciations,  and  other  forms  of  indirection 
and  “soft  sell,’’  as  well  as  upon  explicit 
claims  for  the  advertised  products.  Ad¬ 
vertisers  have  found  that  the  es'vpiicit 
claim  is  not  the  only  effective  method  of 
selling  their  products  to  the  consumer. 
Since  other  methods  are  widely  used,  it  is 
l^e  Commission’s  plain  duty  to  require 
that  they  be  used  honestly. 

It  is  now  well  settled  that  Section  5 
proscribes  “any  advertising  matter  what¬ 
soever  which  creates  a  misleading  im¬ 
pression  in  the  mind  of  the  ordinary  pur- 


"Pell  v.  P.T.C.,  286  P.  2d  879,  896-97  (9th 
Olr.  1960) ;  Barnes.  False  Advertising.  23  Ohio 
St.  L.  J.  697,  646  (1962).  Cf.  Handler.  The 
Ck>ntrol  ot  False  Advertising  Under  the 
Wheeler-Lea  Act.  supra  note  64,  at  1()0-01. 

“See,  e.g.,  Koch  v.  F.T.C.,  supra;  Procter 
&  Gamble  Co.  v.  P.T.C.,  11  P.  2d  47  (6th  Cir. 
1926);  Wybrant  System  Products  Corp.  v. 
P.T.C.,  266  P.  2d  671  (2d  Cir.  1969)  (per 
ciiriam) ;  Erickson  Hair  &  Scalp  Specialists  v. 
F.T.C..  272  P.  2d  818  (7th  Clr.  1969);  Aron- 
berg  V.  P.T.C.,  132  P.  2d  166  (7th  Cir.  1942). 
C!f.  21  UB.C.  i  321  (n)  (Federal  Food  and 
Drug  Act) . 

•'Compare  Gulf  Oil  Corp.  v.  P.T.C.,  160  P. 
2d  106.  109  (5th  Clr.  1945) ;  Steelco  Stainless 
Steel,  Inc.  v.  P.T.C.,  187  P.  2d  693,  697-98  (7th 
Clr.  1961);  Goodman  v.  P.T.C..  244  P.  2d  684 
(9th  Cir.  1967);  Colgate-Palmolive  Co.,  69 
F.T.C.  1452,  1469  (1961),  rev’d  on  other 
grounds,  310  F.  2d  89  (Ist  Clr.  1962);  and 
Prosser,  Torts,  S  90.  p.  667  (2d  ed.  1966) ,  with 
Kidder  OU  Co.  v.  P.T.C.,  117  P.  2d  892  (7th 
Clr.  1941) ;  HK.  Rep.  No.  1613,  76th  Cong.,  Ist 
Sees.  4  (1937).  ’ 

*A  related  principle  is  that  a  deceptive 
representation  cannot  be  defended  on  the 
ground  of  the  advertiser’s  good  faith  or  hon¬ 
est  belief  in  the  truth  of  the  representation. 
See.  e.g.,  Gimbel  Bros.,  Inc.  v.  P.T.C.,  116  P. 
2d  578  (2d  Clr.  1941);  PeU  v.  P.T.C.,  285  P. 
2d  879  (9th  Clr.  1960). 
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ehaser,’’  *  for  “The  skilful  advertiser  can 
mislead  the  consumer  without  misstating 
a  single  fact.  The  shrewd  use  of  exag¬ 
geration,  innuendo,  ambiguity  and  half- 
truth  is  more  efflcacious  from  the  adver¬ 
tiser’s  standpoint  than  factual  asser¬ 
tions.  •  *  *  [Ain  advertisement  may  be 
deemed  misleading  even  though  the 
statements  of  fact  it  contains  are  not  in 
and  of  themselves  deceptive.  The  statu¬ 
tory  ban  applies  to  that  which  is  sug¬ 
gested  as  well  as  that  which  is  asserted.’’ 
Handler,  The  Control  of  False  Advertis¬ 
ing  Under  the  Wheeler-Lea  Act,  supra 
note  64,  at  99, 102.  The  decisions  apply¬ 
ing  this  principle  are  legion.^ 

Final^,  it  is  well  settled  that  whether 
an  advertisement  represents  an  objective 
quality  of  the  product  or  some  other, 
“extrinsic’’  factor  important  to  the  con¬ 
sumer  (e.g.,  the  business  status  of  the 
advertiser,  F.T.C.  v.  Royal  Milling  Co., 
288  U.S.  212  (1933) ,  or  whether  the  prod¬ 
uct  is  new  or  reprocessed,  Mohawk  Re- 
flning  Co.  v.  F.T.C.,  263  F.  2d  818  (3d 
Cir.  1959) )  is  immaterial  (F.T.C.  v. 
Algoma  Lumber  Co.,  291  U.S.  67  (1934) ) , 
since  “the  public  is  entitled  to  get  what 
it  chooses’’  (id.,  at  78) . 

We  have  briefly  reviewed  some  of  the 
better-known  principles  governing  de¬ 
ceptive  advertising  under  Section  5  in 
order  to  demonstrate  that  the  standard 
of  lawfulness  is  a  simple,  realistic  and 
commonsense  one.  The  applicatioi\  of 
the  standard  to  a  particular  advertise¬ 
ment  challenged  under  Section  5  of  the 
Trade  Commission  Act  ordinarily  re¬ 
quires  the  answering  of  three  questions: 
What  is  the  probable  impression  of  the 
advertisement  on  the  average  consumer 
to  whom  it  is  directed?  Is  that  impres¬ 
sion  true  or  false?  Is  it  likely  to  affect 
the  average  consumer  in  deciding  wheth¬ 
er  to  purchase  the  advertised  product — 
is  there  a  material  deception,  in  other 
words?  ”  These  are  questions  of  fact, 
not  law.” 

3.  Failure  to  disclose  material  facts. 
An  advertiser’s  failure  to  disclose  mate- 


*■  Handler,  The  Ck)ntrol  of  False  Advertis¬ 
ing  Under  12ie  Wheeler-Lea  Act,  supra  note 
64,  at  102.  Cf .  F.T.C.  v.  National  Health  Aids, 
Inc.,  108  F.  Supp.  340  (D.  Md.  1952) ;  People 
V.  Minjac  Corp..  4  N.Y.  2d  320,  161  N.E.  2d 
180,  176  N.Y.S.  2d  16  (1968). 

See,  e.g.,  DJDJ3.  Corp.  v.  P.T.C.,  126  P.  2d 
679  (7th  Clr.  1942);  Aronberg  v.  P.T.C., 
132  P.  2d  166  (7th  Clr.  1942);  Sebrone  v. 
P.T.C.,  136  P.  2d  676,  679  (7th  Clr.  1943); 
Caldwell  v.  P.T.C.,  111  P.  2d  889  (7th  Cir. 
1940);  Parker  Pen  Co.  v.  P.T.C.,  159  P.  2d 
509  (  7th  Clr.  1946);  C.  Howard  Hunt  Pen 
Co.  V.  P.T.C.,  197  P.  2d  273  (3rd  Cir.  1962); 
Ford  Motor  Co.  v.  P.T.C.,  120  P.  2d  176  (6th 
Cir.  1941) ;  P.  Lorlllard  Co.  v.  P.T.C.,  186  P.  2d 
62,  58  (4th  Clr.  1950);  Charles  of  the  Ritz 
Ehst.  Corp.  V.  P.T.C.,  143  P.  2d  676,  679  (2d 
Cir.  1944) ;  Kalwajtys  v.  F.T.C.,  237  P.  2d  664, 
666  (7th  Clr.  1966) . 

The  last  of  these  questions  Is  ordinarily 
easily  answered  when  there  Is  an  afiOrmatlve 
representation  of  some  sort,  for  *Tf  a  state¬ 
ment  is  Important  enough  to  be  Included  In 
an  advertisement.  It  is  important  enough  to 
be  true.”  Handler,  supra  note  69,  at  98. 
See  Note,  The  Regulation  of  Advertising,  66 
Col.  L.  Rev.  1018,  1032  (1956). 

”  See,  e.g..  Carter  Products,  Inc.  v.  F.T.C., 
268  F.  2d  461,  496  (9th  Clr.  1969);  Barnes, 
supra  note  65,  at  665.  See  also  Gulf  Oil 
Corp.  V.  P.T.C.,  160  P.  2d  106,  108  (6th  Clr. 
1946). 


rial  facts  in  circumstances  where  the  ef¬ 
fect  of  nondisclosure  is  to  deceive  a  sub¬ 
stantial  segment  of  the  purchasing  public 
is  fully  equivalent  to  deception  accom¬ 
plished  through  misleading  statements 
or  suggestions.  “To  tell  less  than  the 
whole  truth  is  a  well  known  method  of 
deception.’’  P.  Lorlllard  Co.  v.  F.T.C., 
186  F.  2d  52,  58  (4th  Cir.  1950) . 

For  example,  if  a  seller  has  created 
in  the  minds  of  consumers  a  false  im¬ 
pression  of  the  quality  or  merits  of  his 
product,  the  Commission  may  enter  an 
order  not  only  forbidding  the  deceptive 
advertising,  but  in  addition  requiring  the 
seller  to  make  affirmative  disclosure  in 
all  future  advertising  in  order  to  correct 
the  false  impression  created  by  his  decep¬ 
tive  conduct.  E.g.,  Haskelite  Mfg.  Co.  v. 
F.T.C.,  127  F.  2d  765  (7th  Clr.  1942)." 
Such  additional  relief,  necessary  in  order 
to  cure  fully  the  ill  effects  of  the  seller’s 
past  unlawful  conduct,  could  be  con¬ 
tinued  at  least  until  the  false  impression 
in  the  public  mind  has  been  dissipated  by 
a  period  of  honest  advertising. 

A  requirement  of  disclosure  may  also 
be  appropriate  in  the  light  of  affirmative 
claims  or  representations,  not  false  or 
deceptive  in  themselves,  made  by  the 
seller.  Such  a  principle  is  expressly 
stated  in  Section  15  of  the  Federal  Trade 
Commission  Act  with  respect  to  the  ad¬ 
vertising  of  foods,  drugs,  devices,  and 
cosmetics,  but  it  has  been  applied  in  Sec¬ 
tion  5  cases  as  well."  Thus  in  the  Old 
Gold  case  (P.  Lorlllard  Co.  v.  F.T.C.,  186 
F.  2d  52  (4th  Cir.  1950) ) ,  the  respondent 
had  advertised  that  a  Reader’s  Digest 
survey  had  found  its  cigarettes  to  be  low¬ 
est  in  tar  and  nicotine  content.  This  was 
a  true  statement  of  the  flndings  of  the 
survey,  but  without  additional  disclosure 


n*‘The  examiner’s  order,  on  this  phase  of 
the  case,  simply  prohibits  respondents  from 
representing  ‘that  their  watches  are  manu¬ 
factured  in  their  entirety  in  the  United 
States.’  ’This  prohibition  will  not  suffice  to 
assure  discontinuance  of  the  deception 
found.  As  we  have  pointed  out,  the  name 
Waltham,  in  part  through  respondents’  own 
efforts,  has  come  to  be  associated  by  the 
public  with  entirely  American-made  watches. 
Deception  of  the  public  can  be  avoided  only 
by  requiring  respondents,  wherever  they  use 
the  name  ‘Waltham’  in  the  advertisement  or 
labeling  of  their  watches,  to  disclose,  clefirly 
and  prominently,  the  foreign  origin  of  any  of 
the  components  thereof.  Respondents 
should  be  prohibited  from  using  the  term 
‘American,’  or  any  reference  to  ‘Waltham,’ 
in  any  manner  or  cemtext  suggesting  that  the 
watches  which  they  sell  imder  the  Waltham 
name  are  made  in  the  United  States.  To 
provide  effective  relief  these  provisions  are 
necessary  at  least  imtil  such  time  as  the 
harmful  effects  of  respondents’  deceptive 
advertising  have  been  erased.  If  and  when 
this  has  been  accomplished,  the  Commission 
will  entertain  any  application  for  such  modi¬ 
fication  as  may  then  be  appropriate.”  Wal¬ 
tham  Precision  Instrument  Co.,  F.T.C. 
Docket  6914  (decided  July  20,  1962),  pp.  8-9, 

aff’d,  -  P.  2d  -  (7th  Clr.  1964).  Cf. 

Rudolph  R.  Siebert  Co.,  49  F.TU.  1418 
(1963). 

See,  e.g.,  Gimbel  Bros.,  Inc.  v.  P.T.C.,  116 
F.  2d  578  (2d  Clr.  1941) ;  Royal  Baking  Powder 
Co.  V.  P.T.C.,  281  Fed.  744  (2d  Clr.  1922) ;  AUen 
B.  Wrlsley  Co.  v.  P.T.C.,  113  F.  2d  437  (7th 
Clr.  1940) ;  Clinton  Watch  Co.  v.  P.T.C.,  291 
F.  2d  838  (7th  Clr.  1961);  Baladam  Co.,  24 
F.T.C.  476  (1937),  order  aff’d,  316  U.S.  149 
(1942). 
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tbe  statement  had  misleading  implica¬ 
tions.  The  advertisemoit  implied  that 
reqwndent’s  cigarettes  were  less  harm¬ 
ful  than  (xnnpeting  brands  having  higher 
tar  and  nicotine  contents.  But  the  sur¬ 
vey  had  concluded  that  no  cigarettes,  in¬ 
cluding  respondent’s,  had  a  sufficiently 
low  tar  and  nicotine  content  to  be  sig¬ 
nificantly  less  harmful  than  other  ciga¬ 
rettes.  Respondent  failed  to  disclose 
this  qualifsring  fact,  and  thereby  failed 
to  cmrect  the  false  impression  created 
by  its  literally  true  representation.  This 
was  a  deceptive  half-truth  and  clearly 
unlawful. 

Even  if  no  affirmative  representation 
is  made,  nondisclosure  may  constitute 
actionable  deception.”  The  Commission 
has,  for  example,  brought  a  number  of 
proceedings  against  sellers  who  fail  to 
disclose  the  country  of  origin  of  th^ 
products.  Suppose  that  the  consumer 
of  a  particular  product  both  prefers  the 
domestic  product  and  believes,  in  the  ab¬ 
sence  of  an  affirmative  statement  to  the 
contrary,  that  the  product  is  domestic; 
in  such  a  case  the  seller  of  the  foreign 
substitute  who  fails  to  disclose  its  foreign 
origin  has  deceived  the  consumer.”  An¬ 
other  line  of  nondisclosure  cases  under 
Section  5  involves  hazardous  commodi¬ 
ties.”  Suppose  that  a  seller  advertises 
a  silver  polish,  and  while  he  does  not 
clidm  that  the  polish  is  safe  for  ordinary 
use,  neither  does  he  warn  that  it  is  dan¬ 
gerous;  but  in  fact  the  fumes  from  the 
polish  are  dangerous  to  health  or  safety 
even  under  conditions  of  normal  use. 
Since  the  consumer’s  normal  expectation 
is  that  in  the  absence  of  any  warning  to 
the  contrary  such  a  product  can  be  used 
safely,  he  is  likely  to  be  deceived  if  the 
product  is  dangerous  and  the  warning  is 
emitted. 

The  principle  crystallized  in  these  de¬ 
cisions  is  that  Section  5  forbids  sellers  to 


«•  See.  eg..  Segal  y.  F.T.C..  142  F.  2d  256  (2d 
Oir.  1944) ;  L.  HeUer  A  Son,  Ine.  v.  F.T.O..  191 
F.  2d  954  (7th  Olr.  1951);  American  Tack  Oo., 
Inc.  y.  F.T.C..  211  F.  2d  239  (2d  Clr.  1954)  (per 
curiam);  Sclmchnow  y.  F.T.C.,  1940-^  CCH 
Trade  Cases  156118  (Sd  Clr.  1941);  Babhor 
Co.  y.  F.T.C.,  1940-43  CCH  Trade  Cases  156220 
(2d  Clr.  1942)  (per  cxirlam);  Mary  Muffet, 
Inc.  y.  F.T.C..  194  F.  2d  504  (2d  Clr.  1952) 
(per  curiam):  Mohawk  Refining  Corp.  y. 
F.T.C..  268  F.  2d  818  (3d  Clr.  1969) ;  Kerran  y. 
F.T.C..  265  F.  2d  246  (10th  Clr.  1969);  Royal 
OH  Corp.  y.  F.T.C..  262  F.  2d  741  (4th  Clr. 
1959);  Theodore  Kagen  Corp.  y.  F.T.C..  288 
F.  2d  871  (D.C.  Clr.  1960)  (per  ctirlam); 
Bantam  Books.  Ine.  y.  P.T.C..  276  F.  2d  680 
(2d  Clr.  1960);  New  Am.  Library  of  World 
Literature  y.  F.T.C..  227  F.  2d  884  (2d  Clr. 
1955). 

**In  addition  to  the  foreign-origin  cases, 
sellers  haye  been  required  to  disclose,  for 
example,  that  their  oil  Is  not  new  (e.g.,  Mo- 
haa^  Refining  Corp.,  supra) ,  that  their  books 
are  abridged  (eg..  Bantam  Books,  Inc., 
supra) ,  that  their  watch  bezels  are  not  gold 
(e.g.,  Theodore  Elagen  Corp.,  sttpra),  that 
their  fabrics  are  rayon  (e.g.,  Mary  Muffet. 
Inc.),  or  that  their  goods  are  used  (eg., 
Schachnow,  supra) . 

**  Seymour  Dress  &  Blouse  Co.,  49  F.T.C. 
1278  (1953):  Rudolph  R.  Slebert  Co..  49 
F.T.C.  1418  (1953);  Academy  Knitted  Fabrics 
Corp.,  49  F.T.C.  697  (1962);  Fisher  A  DeRltls. 
49  F.T.C.  77  (1962);  Harrison  Mills,  Inc.,  60 
F.T.C.  1044  (1954)  (complaint  dismissed); 
James  B.  Tompkins,  F.T.C.  Docket  8667  (de¬ 
cided  Deo.  6, 1963) . 


exploit  the  normal  expectations  of  con¬ 
sumers  in  order  to  deceive  just  as  it  for¬ 
bids  sellers  to  create  false  expectations 
by  afiSnnative  acts.  The  natmre,  m- 
pearance  or  intended  use  of  a  product 
may  create  an  impression  In  the  mind 
of  the  consumer — ^for  example,  that  it  is 
made  in  the  nB.A.,  or  that  it  is  silk,  or 
that  it  is  safe — and  if  the  impression  is 
false,  and  if  the  seller  does  not  take  ade¬ 
quate  steps  to  correct  it,  he  is  responsible 
for  an  unlawful  deception. 

The  Commission’s  formal  proceedings 
under  Section  5  in  the  area  of  “pure” 
failure  to  disclose  (i.e.,  where  no  affirma¬ 
tive  representations  have  been  made  by 
the  seller)  have  involved  labeling  more 
frequently  than  advertising.  Orders  re¬ 
quiring  affirmative  disclosure  in  adver¬ 
tising  as  well  as  labeling  have,  however, 
been  entered  in  a  number  of  cases;  ”  and 
the  principle  of  deceptive  nondisclosure 
applies  with  substantially  equal  force  to 
advertising,  for  it  is  well  settled  that  dis¬ 
honest  advertising  is  not  cured  or  ex¬ 
cused  by  honest  labeling.”  Whether  the 
lU  effects  of  deceptive  nondisclosure  can 
be  cured  by  a  disclosure  requirement  lim¬ 
ited  to  labeling,  or  whether  a  further  re¬ 
quirement  of  disclosure  in  advertisii^ 
should  be  imposed,  is  essentitdly  a  ques¬ 
tion  of  reme^.  As  such  it  is  a  matter 
within  the  sound  discretion  of  the  Com¬ 
mission.”  The  question  of  whether  in 


**The  fully  llti£;ated  cases  in  which  such 
orders  have  been  entered  Include:  Royal  Oil 
Corp.  y.  F.T.C.,  262  F.  2d  741  (4th  Clr.  1969) ; 
Mohawk  Ref.  Co.  y.  F.T.C.,  268  F.  2d  818  (8d 
Cir.  1959):  Kerran  y.  F.T.C.,  265  P.  2d  246 
(10th  Cir.  1959);  Rabhor  Co.  y.  F.T.C.,  1940- 
43  CCH  TVade  Cases  1  56220  (2d  Cir.  1942) 
(per  cmlam) ;  Salyer  Refining  Co..  64  F.T.C. 
1026  (1958):  AsheyiUe  Fabrics,  Inc.,  49  F.T.C. 
1190  (1953);  Louis  A.  Walton  Co..  35  F.T.C. 
386  (1942):  Samuel  R.  Israel,  32  F.T.C.  20 
(1940);  Ralph  Com  Underwear,  Inc.,  31 
F.T.C.  1076  (1940);  Adolph  Friedman.  28 
F.T.C.  1660  (1939);  Storyk  Bros.,  Inc.,  28 
F.T.C.  608  (1939).  Cf.  Mary  Muffet.  Inc.  y. 
F.T.C.  194  F.  2d  604  (2d  Clr.  1962)  (per 
curiam),  aff’g  47  F.T.C.  724  (1950). 

»  Carter  Products,  Inc.  y.  F.T.C.,  186  F.  2d 
821,  822-24  (7th  Cir.  1961).  See  F.T.C.  y. 
Standard  Educ.  Soc.,  302  UB.  112  (1987); 
Book-of-the-Month  Club  y.  F.T.C.,  202  F.  2d 
486  (2d  Cir.  1968);  Progress  Tailoring  Co.  y. 
F.T.C.,  153  P.  2d  103  (7th  Clr.  1946);  Exposi¬ 
tion  Press,  Inc.  y.  F.T.C.,  296  F.  2d  860  (3d  Clr. 
1961) .  “The  law  is  ylolated  If  the  flrrt  con¬ 
tact  or  interyiew  is  secured  by  deception. 
•  •  •  eyen  thoxigh  the  true  facts  are  made 
known  to  the  busrer  before  he  enters  into 
the  contract  of  pmehase.”  Carter  Prod¬ 
ucts,  Inc.,  supra,  at  824. 

**  “Congress  placed  the  primary  responsi¬ 
bility  for  fashioning  such  [cease-and-desist] 
orders  upon  the  Commission,  and  Congress 
expected  the  Commission  to  exercise  a  special 
competence  in  formulating  remedies  to  deal 
with  in’oblems  in  the  general  sphere  of  com¬ 
petitive  practices.”  F.T.C.  y.  Ruberoid  Co., 
843  UB.  470,  473  (1952).  “The  Commission 
is  the  expert  body  to  determine  what  remedy 
is  necessary  to  eliminate  the  unfair  or  de- 
ceptiye  trade  practices  which  have  been  dis¬ 
closed.  It  has  wide  latitude  for  Judgment 
and  the  courts  will  not  interfere  except  where 
the  remedy  selected  has  no  reasonable  rela¬ 
tion  to  the  unlawful  practices  found  to 
exist.”  Jacob  Siegel  Co.  y.  F.T.C.,  827  UB. 
608,  612-18  (1946).  “(T]he  Supreme  Court 
has  as  much  circumscribed  o\nr  powers  to 
review  the  decisions  of  adminlstratiye  tri¬ 
bunals  in  point  of  remedy,  as  they  have 
always  been  circumscribed  in  the  review  of 


a  particular  ease  to  require  disclosure  in 
advertising  cannot  be  answered  by  appli- 
cation  of  any  hard-and-fast  principle. 
The  test  is  simple  and  pragmatic:  Is  it 
likely  that,  unless  such  disclosure  is 
made,  a  substantial  body  of  consumers 
will  be  misled  to  their  detriment? 

Tlie  standard  of  lawfulness  ({ 15(a) 
(1) )  under  the  food  and  drug  sections  of 
the  Trade  Cmnmission  Act,  which  were 
added  by  the  Wheeler-Lea  Act  In  1938, 
has  a  definite  bearing  on  the  problem  of 
deceptive  nondisclosure  under  section  5, 
Section  15(a)(1)  provides  In  pertinent 
part: 

The  term  “false  advertisement”  means  an 
advertisement,  other  than  labeling,  which 
is  misleading  in  a  material  respect;  and  in 
determining  whether  any  advertisement  is 
misleading,  there  shall  be  taken  into  account 
(among  other  things)  not  only  representa¬ 
tions  made  or  suggested  by  statement,  word, 
design,  device,  sound,  or  any  combination 
thereof,  but  also  the  extent  to  which  the 
advertisement  fails  to  reveal  facts  material 
in  the  light  of  such  representations  or 
material  with  respect  to  consequences  which 
may  result  from  the  use  of  the  commodity 
to  which  the  advertisement  relates  under  the 
conditions  prescribed  in  said  advertisement, 
or  under  such  conditions  as  are  customary 
or  usual. 

This  definition  appears  not  to  change 
the  test  of  an  actionable  deception  so 
far  as  affirmative  representations  are 
concerned.  To  be  sure.  Congress,  in 
enacting  section  15,  was  consciously  con¬ 
cerned  to  reach  “the  most  subtle  as  well 
as  the  most  vicious  types  of  advertise¬ 
ment”  (H.R.  Rep.  No.  1613,  75th  Cong., 
1st  Sess.  5  (1937)).  It  was  explained 
that  “The  provisions  of  this  bill  covering 
false  advertising  are  far  reaching”  (id., 
at  4) .  Sind  that  “it  [the  bill]  covers  every 
case  of  imposition  on  a  purchaser  for 
which  there  could  be  a  practical  remedy” 
(id.,  at  5).  But  we  have  seen  that  sec¬ 
tion  5  is  fuUy  as  broad  as  this.  Section 
15,  however,  in  contrast  to  section  5,  is 
explicit  in  making  nondisclosure  a 
possible  basis  of  liability.  It  specifies 
two  circiunstances  in  which  nondis¬ 
closure  may  render  an  advertisement 
false  and  hence  unlawful. 

The  first  is  where  the  imdisclosed  facts 
are  material  by  virtue  of  representations 
made  in  the  advertisement.  This  is 
simply  the  principle  of  the  deceptive 
half-truth  which,  as  has  been  pointed 
out,  is  an  established  principle  of  Sec¬ 
tion  5  liability.  The  Commission’s  recent 
“Outgro”  decision  (American  Home 
Products  Corp.,  F.T.C.  Docket  8478  (de¬ 
cided  September  27,  1963))  exemplifies 
the  operation  of  the  principle  under 
Section  15.  Respondent’s  product,  a 


facts.  Such  tribunals  possess  competence 
in  their  special  fields  which  forbids  \is  to 
disturb  that  measure  of  relief  which  they 
think  necessary.  In  striking  that  balance 
between  the  confilcting  interests  involved 
which  the  remedy  measTires,  they  are  for  all 
practical  purposes  supreme.”  Herzfeld  v. 
F.T.C.,  140  F.  2d  207,  209  (2d  Cir.  1944)  (L. 
Hand.  J.).  Although  the  foregoing  Judicial 
expre^ons  occtir  in  the  context  of  remedies 
fashioned  under  Section  6(b)  of  the  Trade 
Commission  Act  or  Section  11(b)  of  the 
Clayton  Act.  i.e.,  cease-and-desist  orders, 
they  would  appear  equaUy  applicable  where 
the  remedy  takes  the  form  of  a  trade  regu¬ 
lation  rule. 
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treatment  for  ingrown  to^iail,  did  in 
fact,  as  it  claimed  in  respondent’s  ad¬ 
vertising,  afford  “relief  and  protection” 
respecting  this  condition.  But  the  re¬ 
lief  was  temporary  only,  and  the  protec¬ 
tion  nonexistent  once  infection  set  in. 
The  use  of  “Outgro”  after  the  onset  of 
Infection  might  actually  aggravate  the 
danger  from  such  infection  and  make 
it  more  difficult  to  cure.  Without  ex¬ 
plicit  disclosure  of  these  facts,  which 
qualified  and  explained  the  claim  of 
“reUef  and  protection,”  the  danger  was 
acute  that  purchasers  of  the  product 
would  misunderstand  the  limits  of  its 
^eotiveness  and  thereby  forego  neces¬ 
sary  medical  attentidn.® 

The  second  circumstance  specified  in 
Section  15  under  which  nondisclosure 
may  render  an  advertisement  false  is 
also  one  to  which  we  have  adverted,  in 
discussing  the  requirements  of  Section 
5  in  the  field  of  hazardous  commodities. 
If  the  actual  consequences  of  normal  use 
of  the  advertised  product  are  different 
from  the  expected  consequences,  they 
should  be  disclosed  to  avoid  creating  a 
false  impression.**  If,  for  example,  a 
food  is  advertised  without  disclosure  of 
dangers  in  eating  it  of  which  the  con¬ 
sumer  is  unaware,  there  is  palpable — 
and  very  dangerous — deception. 

While  Section  15  adverts  specifically 
to  nondisclosure  and  Section  5  does  not, 
the  legal  test  under  Section  15  in  the 
nondisclosure  area  is,  if  ansrthing,  prob¬ 
ably  narrower  than  that  under  Section  5. 
Many  of  the  “pure”  nondisclosure  cases 
actionable  under  Section  5,  sq>art  from 
the  hazardous-commodities  cases,  could 
not  be  maintained  under  Section  15  be¬ 
cause  they  do  not  involve  the  nondis¬ 
closure  of  facts  material  with  respect  to 
the  consequences  of  using  the  product. 

Although  the  standard  of  lawfulness 
in  Section  15  with  respect  to  failure  to 
disclose  material  facts  seems  not  to 
broaden  the  duties  already  borne  by 
sellers  subject  only  to  the  more  generally 
worded  prohibitions  of  Section  5,  it  il¬ 
lumines  those  requirements  as  applied 
in  specific  situations.  For  one  thing,  it 
is  noteworthy  that  the  specific  references 
in  Section  15  to  nondisclosure  as  a  basis 
for  finding  a  violation  of  the  Federal 
Trade  Commission  Act  occur  in  the  con¬ 
text  of  advertising,  not  labeling,  regula¬ 
tion;  the  food  and  drug  sections  of  the 
Trade  Commission  Act  are  expressly 
limited  to  advertising  and  exclude  label¬ 
ing  (§  15(a)(1)).  Congress  has  deter¬ 
mined,  then,  that  there  are  circum¬ 
stances  in  which  the  nondisclosure  of 
material  facts  in  advertising  should  be 
prevented  on  its  own  account,  wholly 
irrespective  of  what  disclosure  is  made 
or  required  in  labeling. 

For  another  thing.  Section  15,  in  its 
explicit  concern  with  nondisclosure  of 

“  See  also  Aronberg  v.  P.T.C.,  132  P.  2d  166 
(7th  Cir.  1942);  Sebrone  v.  P.T.C.,  136  P.  2d 
676  (  7th  Cir.  1943) ;  National  Bakers  Services, 
Inc.  V.  P.T.C., - P.  2d -  (7th  Cir.  1964) . 

“  For  decisions  applying  this  aspect  of 
Section  16,  see,  e.g.,  Ultra-Violet  Products 
Co.  V.  P.T.C.,  143  P.  2d  814  (9th  Cir.  1944) ; 
American  Medicinal  Products,  Inc.  v.  P.T.C., 
136  P.  2d  426  (9th  Cir.  1943) ;  Lanolin  Plus, 
Inc.,  P.T.c.  Docket  8160  (decided  September 
12,1962). 


the  consequences  of  using  products 
which,  like  food,  drugs,  devices,  and  cos- 
meticSk  are  intended  to  be  used  in  in¬ 
timate  contact  with  the  human  body, 
enunciates  a  principle  of  false  and  de¬ 
ceptive  advertising  that  is  of  general 
applicability  where  any  such  products 
are  concerned.  The  principle  is  that 
sellers  of  a  product  the  use  of  which 
may  involve  danger  to  human  health  or 
safety  are  under  a  duty  to  disclose  to 
the  consumer  the  consequences  of  use, 
where  those  consequences  are  not  known 
to  the  consumer.  It  is  true  that  the 
disclosure-of-consequences  provision  of 
Section  15  is  not  limited  to  situations  of 
danger;  a  seller  may  be  required  to  dis¬ 
close  the  consequences  of  using  his  food, 
drug,  device  or  cosmetic  even  though  no 
danger  to  health  or  safety  is  posed  by 
nondisclosure.  See,  e.g.,  Keele  Hajr  & 
Scalp  Specialists,  Inc.  v.  F.T.C.,  275  F. 
2d  18  (5th  Cfir.  1960).  Still,  it  seems 
clear  that  in  addii^  Section  15  to  the 
Trade  Commission  Act  Congress  was 
particularly  concerned  with  the  situation 
in  which  consiuners  are  misled  as  to 
the  consequences  of  usii^  a  product  to 
the  detriment  of  their  health  or  safety. 
iCl.  Handler,  The  Control  of  False  Ad¬ 
vertising  Under  the  Wheeler-Lea  Act, 
6  Law  &  Contemp.  Prob.  91,  102  (1939).) 

Other  products  besides  foods,  drugs, 
devices  and  cosmetics,  as  those  terms 
are  defined  for  purposes  of  the  food  and 
drug  sections  of  the  Trade  Commission 
Act  (see  sections  15  (b)-(e)),  are  used 
in  intimate  contact  with  the  human 
body,  or  otherwise  involve  serious  pos¬ 
sibilities  of  danger  to  human  life,  health 
or  safety.  The  special  jurisdictional  and 
remedial  provisions  of  the  food  and  drug 
sections  (see  sections  12-14)  do  not  of 
course  apply  to  the  advertising  of  such 
products,  but  the  standard  of  lawfulness 
embodied  in  section  15(a)  (1),  insofar  as 
it  expresses  a  general  principle  of  false 
and  deceptive  advertising,  is  fully  ap¬ 
plicable  in  a  section  5  proceeding.  In 
the  only  case  in  which  the  question  of 
whether  cigarettes  are  subject  to  the  food 
and  drug  sections  has  arisen  (F.T.C.  v. 
Liggett  &  Myers  Tobacco  Co.,  108  F. 
Supp.  573  (S.D.N.Y.  1952),  aff’d  mem., 
203  F.  2d  956  (2d  Cir.  1953) ) ,  the  court, 
while  holding  that  they  are  not,  in  no 
way  suggested  that  a  seller  of  ciga¬ 
rettes  (or  of  any  other  product  which, 
though  technically  not  a  food,  drug,  de¬ 
vice  or  cosmetic,  is  intended  to  be  used 
in  intimate  contact  with  the  human 
body)  is  not  subject  to  the  duty  to  dis¬ 
close  the  consequences  of  using  his  prod¬ 
uct  in  circumstances  where  failure  to 
disclose  such  consequences  would  be  de¬ 
ceptive."*  It  is  at  all  events  clear  that, 

“The  ground  of  the  Liggett  &  Myers  de¬ 
cision  was  that  on  the  basis  of  the  language 
of  section  16  (which  defines  the  products 
subject  to  the  food  and  drug  sections  very 
narrowly)  and  what  skimpy  legislative  his¬ 
tory  there  was  on  the  question,  as  well  as  the 
Commission’s  failure  for  many  years  after 
passage  of  the  Act  to  suggest  that  cigarettes 
were  subject  to  the  food  and  drug  sections, 
it  was  the  likelier  inference  that  the  Con¬ 
gress  that  enacted  the  Wheeler-Lea  Act  did 
not  intend  that  cigarettes  be  subject  to  those 
sections.  The  basis  for  Congress'  position  on 
this  point  is  not  entirely  clear;  probably  in 
1938  the  need  for  regulation  of  cigarette  ad- 


in  enacting  the  Wheeler-Lea  provisions 
to  deal  specifically  with  certain  products. 
Congress  did  not  intend  thereby  to  limit 
the  full  development  of  the  law  of  de¬ 
ceptive  acts  and  practices  imd^  sec¬ 
tion  5.  Thus,  while  labeling  is  expressly 
excluded  from  the  food  and  drug  sec¬ 
tions,  the  Commission  is  free  to  proceed 
under  section  5  against  false  labeling  of 
foods,  drugs,  devices  or  cosmetics.** 

4.  The  general  principle  of  seller's 
duties  with  respect  to  the  marketing  of 
dangerous  products.  As  has  been  stated, 
whether  an  act  or  practice  is  an  unlaw¬ 
ful  decepiton  within  the  meaning  of  Sec¬ 
tion  5  may  depend  upon  whether  normal 
use  of  the  product  involves  dangers  to 
human  life,  health  or  safety.  The  prin¬ 
ciple  is  not  limited  to  the  nondisclosure 
area.  It  also  has  relevance  to  determin¬ 
ing  whether  affirmative  claims  or  r^re- 
sentations  in  advertising  rise  to  the  level 
of  unlawful  deception.  The  seller  of  a 
product  whose  use  may  cause  personal 
injury  is  held  to  a  more  stringent  stand¬ 
ard  of  truthfulness  in  advertising  than 
other  sellers.  As  to  him,  the  Commis¬ 
sion  not  only  may,  but  must,  “insist  upon 
the  most  literal  truthfulness”  (More- 
trench  Corp.  V.  F.T.C.,  127  F.  2d  792,  795 
(2d  Cir.  1942) ) ,  and  resolve  all  ambigui¬ 
ties  and  interpretive  uncertainties 
against  the  seller.* 

There  are  two  reasons  for  such  special 
treatment.  First,  the  stakes  are  so  much 
greater.  It  is  one  thing  to  permit  an  oc¬ 
casional  borderline  misrepresentation 
where  it  appears  that  only  a  few  con¬ 
sumers  are  likely  to  be  misled  and  suffer 
economic  loss  thereby.  It  is  altogether 
more  serious  to  permit  the  misleading  of 
even  the  few,  where  those  who  are  mis¬ 
led  may,  in  consequence,  be  injured  in 
their  persons  as  well  as  their  pocketbooks. 
Second,  while  consumers  may  perhaps 
discount  a  certain  amount  of  exaggerated 
and  distorted  advertising  in  the  case  of 

vertising  was  considered  slight.  It  should 
be  borne  in  mind  that  the  food  and  drug 
sections  of  Wheeler-Lea  do  much  more  than 
merely  set  out  a  te^t  of  unlawfulness;  they 
also  empower  the  Commission  to  seek  a  pre¬ 
liminary  Injimction,  impose  criminal  penal¬ 
ties,  and  broaden  the  Commission’s  juris¬ 
diction  over  sellers  of  the  subject  products. 
Congress  may  have  felt,  for  one  reason  or 
another,  that  cigarette  advertising  should 
not  be  subject  to  these  special  provisions. 
And,  assuming  it  is  correct,  the  Liggett  A 
Myers  decision — rendered,  significantly,  in  a 
suit  by  the  Commission  for  a  preliminary  In- 
jimction — does  no  more  than  confirm  that 
the  Commission  cannot  Invoke  these  special 
provisions  against  cigarette  advertisers.  (It 
should  be  noted,  however,  that  cigarettes 
have  been  held  to  be  ‘‘drugs’’  if  they  are 
repreitented  as  having  therapeutic  powers. 
United  States  v.  46  Cartons  of  Fairfax  Ciga¬ 
rettes,  113  P.  Supp.  336  (DJ7.J.  1963).) 

**  See  Houbigant,  Inc.  v.  P.T.C.,  139  P.  2d 
1019  (2d  Cir.  1944);  Fresh  Grown  Preserve 
Corp.  V.  P.T.C.,  126  P.  2d  917,  919  (2d  Cir. 
1942) ;  Mary  Muffet,  Inc.  v.  P.T.C.,  194  P.  2d 
604  (2d  Cir.  1962)  (per  curiam). 

“See  Murray  Space  Shoe  Corp.  v.  P.T.C., 
304  P.  2d  270  (2d  Cir.  1962) ;  Country  ’Tweeds, 
Inc.  V.  P.T.C.,  326  P.  2d  144, 148  (2d  Cir.  1964) , 
Cf.  United  States  v.  96  Barrels  of  Vinegar, 
265  UB.  438,  443  (1924).  “Advertisements 
which  are  capable  of  two  meanings,  one  of 
which  is  false,  are  misleading.’’  Rhodes  Phar- 
macal  Co.  v.  P.T.C.,  208  F.  2d  382,  387  (  7th 
Cir.  1953),  rev’d  on  other  grounds,  348  U.S. 
940  (1955)  (per curiam). 
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ordinarj  products,  they  are  not  likdy  to 
expect  and  be  prowred  to  cope  with  loose 
advertislnff  praetioes  In  the  ares  (rf  health 
and  safety.  People  have  a  right  to,  and 
by  and  hure  do,  expect  that  advertising 
will  be  c<»nplebdy  truthful  in  circum¬ 
stances  wha%  the  consequoices  of  an 
untruth,  half-truth,  or  ambiguity  may  be 
personal  injury.  Because  they  ^cpect  fair 
dealing  in  the  advertising  of  such  prod¬ 
ucts,  their  gxiard  is  down. 

An  example  of  the  higher  standards  of 
candor  and  honesty  in  advertising  which 
Section  5  requires  in  the  area  of  what 
may  broadly  be  termed  ''dangerous  prod¬ 
ucts'*  is  furnished  by  the  problem  of  un¬ 
substantiated,  but  not  necessarily  false, 
claims.  Not  only  is  it  a  deceptive  act  or 
practice  to  make  a  false  claim,  but,  in  a 
situation  where  the  consumer’s  reliance 
on  the  advertiser’s  claim  might  result  in 
personal  injury  if  the  claim  were  false,  it 
is  also,  and  independently,  deceptive  and 
unlawful  to  fail  to  substantiate  the  truth 
of  the  claim  in  advance.  As  the  C<»mnis- 
sion  stated  recently : 

*  *  *  {A]n  advertiser  is  undo*  a  duty,  be- 
he  makes  any  representation  which,  if 
false,  could  cause  injury  to  the  health  or  per¬ 
sonal  safety  of  the  user  of  the  advertised 
product,  to  make  reasonable  inquiry  into  the 
truth  or  falsity  of  the  representation.  He 
should  have  in  his  possession  such  infmrma- 
tion  as  would  satisfy  a  reasoxuible  and  pru¬ 
dent  businessman,  acting  in  good  faith,  that 
such  representation  was  true.  To  make  a 
representation  of  this  sort,  without  such 
minimum  substantiation,  is  to  demonstrate 
a  reckless  disregard  for  human  health  and 
safety,  and  is  clearly  an  unfair  and  decep¬ 
tive  practice. 

niat  this  is  so  is  evident  from  basic  prin¬ 
ciples  governing  the  law  of  false  and  mls- 
iMUllng  representations.  One  who 
tively  advertises  a  product  to  be  safe,  in  a 
context  in  which  the  prospective  user’s  health 
or  safety  may  be  adversely  affected  if  the 
claim  is  false,  implicitly  represents  that  he 
has  a  reasonable  and  substantial  foundation 
in  fact  for  making  the  claim.  Ckmslder  the 
case  of  an  advertisement  for  a  sunburn  oil 
which  states  that  the  product  will  absolutely 
prevent  painful  sunburn,  no  matter  how  pro¬ 
longed  the  user’s  exposure  to  the  sun.  The 
purchaser  of  this  product  would  certainly 
be  surprised  and  dismayed  to  find  that  the 
advertiser  had  made  such  a  claim  without 
having  solid  reason  to  believe  it  to  be  true. 
Purchasers  believe  that  where  such  a  claim 
is  nutde,  it  has  been  substantiated  in  ad¬ 
vance;  the  belief  is  reasonable  and,  we  think, 
widespread.  It  is  entitled  to  the  Commis¬ 
sion’s  protection.  [Heins  W.  Klrchner,  F.T.O. 
Docket  8688  (decided  November  7,  1968),  pp. 
8-0.] 

’This  principle  has  been  applied  by  the 
Commission  in  a  case  involving  cigarette 
advertising.**  The  Commission  held  to 
be  false  and  deceptive  a  representation 
by  respondent,  concerning  an  alleged 
improvement  in  its  cigarettes,  on  the 
ground  that  the  experimental  and  other 
data  upon  which  respondent  had  relied 


••Philip  Mcmris  A  Co.,  litd.,  40  F.T.C. 
703,  780  (1062),  vacated  on  appeal  on  mo¬ 
tion  of  Commission,  6  F.T.C.  Statutes  and 
Court  Decisions  700  (D.C.  Cir.  1068),  com¬ 
plaint  dismissed  on  affidavit  at  abandon¬ 
ment,  61  F.T.C.  867  (1066).  Cf.  B.  J. 
Reynolds  Tobacco  Co.,  46  F.T.C.  706,  727 
(1060),  modified  on  other  grounds,  102  F.  2d 
636  (7th  Cir.  1061);  Handler,  ’The  Control  of 
False  Adverttsing  Under  the  Wheeler-Lea  Act. 
suiwa,  at  110. 


in  making  this  representation  to  the  pub¬ 
lic  were  unrdiable  and  did  not  jiutify 
vespondoit’s  making  the  «inim  Re¬ 
spondent’s  faflure  to  substantiate  l^e 
claim  in  advance,  not  the  falsity  as  such 
of  the  claim,  was  the  basis  for  a  finding 
of  deception.  ’The  Commission  "is  not 
held  to  higgler  standards  of  substantiali^ 
or  probative  value  in  dealing  with  re¬ 
spondent  than  respondent  has  observed 
in  dealing  with  the  pubUc"  (49  F.T.C. 
at  730).  We  note  that  at  the  public 
hearings  in  the  present  matter  the 
spe^esman  for  the  cigarette  industry 
conceded  the  validity  of  the  prhiciple 
under  discussion  here  (R.  83-Z-l). 

Two  final  points  shoidd  be  m|tde  <»i 
the  subject  of  dangerous  products. 
First,  in  stating  that  the  Trade  CommiB- 
sion  Act  imposes  special  requirements 
with  respect  to  the  advertising  of  such 
products,  we  do  not,  of  course,  imply  that 
the  Commission  has  been  givm  by  Con¬ 
gress  a  general  jurisdiction  to  protect 
the  health  and  safety  of  consumers. 
The  Commission’s  responsibility  is  not 
to  control  or  prevent  the  sale  or  use  of 
dangerous  products,  but  to  ensure  that 
the  advertikng  of  such  products  is  not 
unfair  and  does  not  deceive. 

Second,  if  the  scope  of  the  concept  of 
unlawful  deception  and  the  requirements 
of  appropriate  rmedial  action  may  be 
affected  by  the  hazardous  nature  of  the 
product  involved,*^  clearly  tl^y  may  also 
be  affected  by  the  particular  degree  of 
danger  Involved  in  using  the  product. 
If  use  of  the  product  involves  a  risk  not 
only  to  health  or  safety,  but  to  life  itself, 
the  standard  of  truthfulness  to  which 
the  seller  must  conform  is  oi  the  highest. 
Deception  with  respect  to  such  a  product 
obviously  cannot  be  excused  on  the 
ground  that  only  a  relative  few  con¬ 
sumers  would  be  misled;  and  consum¬ 
ers  are  most  unlikely  to  expect  any  but 
the  very  highest  standards  of  honest, 
truthful,  and  informative  marketing  of 
such  a  product. 

5.  Unfair  acta  or  practices.  TheKep- 
pel  decision  (F.  T.  C.  v.  R.  F.  Keppel  k 
Bro.,  Inc.,  291  n.S.  304  (1934))  makes 
clear  that  the  prohibitions  of  section  5 
of  the  ’Trade  Cknnmision  Act  embrace 
acts,  practices,  or 'methods  of  competi¬ 
tion  that  are  neither  deceptive  or  mis¬ 
leading,  on  the  one  hand,  nor  monopo¬ 
listic  or  anticompetitive,  on  the  other. 
’The  Supreme  Court  in  Keppel  held  that 
the  merchandising  practice  challenged 
by  the  Commission — the  sale  of  penny 
candy  to  children  by  lottery  methods — 
unfairly  exploited  consumers  to  the 
prejudice  of  respondent’s  competitors, 
who  were  imder  strong  moral  compul¬ 
sion  not  to  engage  in  the  practice,  and 
was  therefore  proscribed  1^  section  5. 
The  Wheeler-Lea  amendments  to  the 
Trade  Commission  Act,  passed  subse¬ 
quently  to  the  Keppel  decision,  elimi¬ 
nated  prejudice  to  competitors  as  a  pre¬ 
requisite  to  the  Commission  action  under 


•r  Ckunpare  the  Federal  Hazardoxis  Sub¬ 
stances  Labellns  Act.  enacted  In  1060.  16 
UH.C.  sections  1261-78,  In  which  Ck>ngres8  has 
glvMi  expUdt  recognition  to  the  special  need 
tar  stringent  labeling  requlronents  In  the 
area  of  dangerous  products.  The  Aet  does  not 
regulate  the  advertising  of  such  products, 
however. 


section  5.  The  amendments  did  not  of 
course  reject,  but,  rather,  approved  and 
codified,  the  principle  of  Keppel — ^that 
certain  merchandising  practices  are  for¬ 
bidden  by  section  5  even  though  they  are 
neither  deceptive  nor  anticompetitive. 
That  principle  is  embodied  in  Uie  provi¬ 
sion  of  section  5,  added  by  the  Wheeler- 
Lea  Act,  that  forbids  "unfair  •  *  •  acts 
or  practices  in  commerce."  ** 

It  is  not  possible  to  give  an  exact  and 
ccanprehensive  definition  of  the  unfair 
acts  or  practices  proscribed  by  Section  5 
as  amended.  ’Ihe  Court  in  Keppel  as¬ 
sumed  that  the  practice  challenged  in 
tiiat  case  did  not  involve  fraud  or  crimi¬ 
nality.  It  further  ^phasized  that  the 
practice  was  not  beyond  the  reach  of  the 
Omnmission  merely  because  it  did  not 
fall  within  established  categories  of  im- 
moial  or  unlawful  marketing  methods. 
The  Court  did,  however,  state  that  the 
practice  was  one  which  c(»npetitors  of 
the  respondent  were  "under  a  powerful 
moral  compulsion  not  to  adopt"  (291 
UB.,  at  313),  and  that  it  was  "unscrupu¬ 
lous"  (ibid.). 

An  idea  of  the  broad  scope  of  the  con¬ 
cept  of  unfair  acts  or  practices  may  be 
gathered  from  a  consideration  of  the 
maiifeting  methods  which  the  Cmnmis- 
sion  has  in  the  past  forbidden  as  unf sdr 
but  which  involve  neither  false-advertis¬ 
ing  nor  restraint-of-trade  principles. 
These  methods  include:  bribery  of  a  cus- 
tmner’s  employees  ("ccxnmercial  brib¬ 
ery”)**  and  "payola";  **  inducing  pur¬ 
chases  by  coercion,  intimidation,  and 
false  disparagement  of  ccxnpetitors’ 
goods— e^;.,  by  "scare  tactics”;  **  harass¬ 
ment  of  competitors  and  appropriation  of 
the  results  of  their  efforts;  **  inducing 
breach  of  ccxnpetitors'  contracts;  **  en¬ 
ticing  or  inciting  emnpetitors’  employ¬ 
ees;  **  phsrsical  interference  with  com¬ 
petitors’  goods  or  properties  ("liftii^" 
cmnpetitors’  goods  freun  dealers  or  con¬ 
sumers,  destroying  competitors’  catalc^, 
ronoval  of  manufacturers’  names  from 
products,  etc.) ;  **  unfair  acquisition  of 
emnpetitors’  tnule  secrets,  e^T-i  by  es- 


■•  If  a  practice  both  exploits  eonsumers  un- 
fahrly  and  injures  competitcM’s,  it  will  be — as 
in  Keppel — an  unfair  method  of  competition, 
as  well  as  an  unfair  act  or  practice. 

■•  See.  e.g.,  F.T.O.  v.  Grand  Rapids  Varnish 
Ck>.,  41 F.  2d  006  (6th  Cir.  1020) ;  Handler.  Un¬ 
fair  (Competition  and  the  Federal  Trade  Com¬ 
mission.  8  Geo.  Wash.  L.  Rev.  300,  408-09 
(1040). 

•*  See.  e^;.,  Bernard  Lowe  Enterprises,  Inc., 
60  F.T.C.  1486  (1061). 

••See,  e.g.,  H<^dand  Furnace  Co.  v.  F.T.C., 
206  F.  2d  302  (7th  Cir.  1061);  Dm-fman  v. 
F.T.C.,  144  F.  2d  737  (8th  Cir.  1044) ;  Lane  v. 
F.T.C.,  180  F.  2d  48  (OUi  Cir.  1042);  Zlotnick 
the  Furrier.  Inc..  48  F.T.C.  1068  (1962). 

••  See.  e^..  Independent  Directory  Corp.  v. 
F.T.C.,  188  F.  2d  468  (2d  Cir.  1061);  Directory 
Publishing  Corp.  v.  F.T.C.,  208  F.  2d  632  (2d 
dr.  1968) ;  Chamber  of  Ccanmerce  of  Minne¬ 
apolis  V.  F.T.C.,  13  F.  2d  678  (8th  Cir.  1926). 

••  Sec,  e.g.,  Cartwr  Carburetor  Corp.  v.  F.T.C., 
112  F.  2d  722  (8th  Cir.  1040);  Kalwajtys  v. 
F.T.C.,  287  F.  2d  664  (7th  Cir.  1966) . 

••  See,  e45.,  Co<A-Ma8ter,  Inc.,  46  F.T.C.  532 
(1960);  Darling  A  Co,  80  F.T.C.  739  (1040). 

••  See,  e«.,  Hastings  Mfg.  Co.  v.  F.T.C.,  163 
F.  2d  268  (6th  Cir.  1046) ;  American  Greetinp 
Corp  V.  United  States,  40  F.T.O.  440  (1062); 
Waldes  A  Ca..  8  F.T.C.  806  (1026). 
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plonage;  **  push  money; "  failure  to  fill 
orders  prmnptly  and  shipment  of  unor> 
dered  goods  (“padding”);"  wrongful 
forcing  of  deals  or  pasnnents,  e«.,  by 
false  threats  to  sue;  "  substitution  of  in¬ 
ferior  goods;  "•  and,  of  course,  distribu¬ 
tion  of  merchandise  through  lottery 
devices."*  - 

Focusing  on  acts  or  practices  which 
have  been  forbidden  primarily  because  of 
their  unfairness  to  consumers,  rather 
•  than  to  competitors,  we  should  mention, 
as  fuiiher  examples:  refusals  to  deliver 
(E.  T.  Moye,  50  P.T.C.  926  (1954))  or  to 
return  goods  kept  for  repair  (Interstate 
Home  Equipment  Co.,  40  F.T.C,  260 
(1945) ) ;  wrongfully  delayed  delivery  of 
purchased  goods  (Associated  Trade 
Press,  Inc.,  46  P.T.C.  58  (1949) ) ;  extort¬ 
ing  releases  from  liability  (Holland  Fur¬ 
nace  Co.,  55  P.T.C.  55  (1958) ,  afif’d,  295  F. 
2d  302  (7th  Cir.  1961) ) ;  shipping  unor¬ 
dered  goods  in  order  to  induce  purchase 
by  mistake  (Norman  Co.,  40  F.T.C.  296 
(1945) ) ;  concealing  seller’s  identity  to 
obtain  repeat  orders  (Folding  Furniture 
Works,  Inc.,  34  F.T.C.  921  (1942)); 
wrongful  refusals  to  return  deposits  (In¬ 
terstate  Home  Equipment  Co.,  supra)  or 
make  refunds  (Zlotnick  the  Furrier,  Inc., 
48  F.T.C.  1068  (1952) ) ;  and  threatening 
suit  where  no  money  is  actually  due 
(Dorfman  v.  P.T.C.,  144  F.  2d  737  (8th 
Cir.  1944) ) . 

No  enumeration  of  examples  can  define 
the  outer  limits  of  the  Commission’s  au¬ 
thority  to  proscribe  unfair  acts  or  prac¬ 
tices,  but  the  examples  should  help  to 
indicate  the  breadth  and  flexibility  of  the 
concept  of  unfair  acts  or  practices  and  to 
suggest  the  factors  that  determine 
whether  a  particular  act  or  practice 
should  be  forbidden  on  this  ground. 
These  factors  are  as  follows:  (1)  whether 
the  practice,  without  necessarily  having 
been  previously  considered  unlawful,  of¬ 
fends  public  policy  as  it  has  been  estab¬ 
lished  by  statutes,  the  common  law,  or 
otherwise — ^whether,  in  other  words,  it  is 
within  at  least  the  penumbra  of  some 
common-law,  statutory,  or  other  estab¬ 
lished  concept  of  unfairness;  (2) 
whether  it  is  immoral,  unethical,  oppres- 


**  See,  e.g.,  Philip  Carey  Mfg.  Co.  v.  P.T.C., 
29  P.  2(1 49  (6th  Cir.  1928) ;  Oakes  Co.,  3  P.T.C. 
36  (1920). 

See,  e.g.,  B^nney-Rowe  Co.  v.  P.T.C.,  275 
Fed.  666  (7th  Cir.  1921). 

••  See,  e.g..  Rushing  v.  P.T.C.,  820  P.  2d  280 
{5th  Cir.  1963);  Dorfman  v.  P.T.C.,  144  P.  2d 
737  (8th  Cir.  1944);  Consumers  Home  Equip¬ 
ment  Co.  V.  P.T.C.,  164  P.  2d  972  (6th  Cir. 
1947)  (per  curiam);  Ncarman  Co.,  40  P.T.C. 
296  (1945);  Folding  Pumlture  Works,  Inc., 
34  P.T.C.  921  (1942) ;  Associated  Trade  Press, 
Inc.,  46  P.T.C.  68  (1949)  . 

"See,  e.g.,  Holland  P*urnace  Co.  v.  P.T.C., 
295  P.  2d  302  (7th  Cir.  1961);  Trade  Unlcm 
Ctourier  Publishing  Co.  v.  P.T.C.,  282  P.  2d 
636  (3d  Cir.  1956);  United  States  Stationery 
Co.,  49  P.T.C.  746  (1963). 

‘"See,  e.g.,  Naitlonal  Trade  PubUcatlons, 
Inc.  V.  P.T.C.,  300  P.  2d  790  (8tti  Cir.  1962) ; 
Interstate  Home  Equipment  Co.,  40  P.T.C.  260 
(1945). 

“See,  eg;.,  P.T.C.  v.  George  Ziegler  Co.,  90 
F.  2d  1007  (7th  Cir.  1937) ;  National  Candy 
w.  V.  P.T.C.,  104  P.  2d  999  (7th  Cir.  1939) ; 
^uglas  Candy  Co.  v.  P.T.C.,  126  P.  3d  666 
(8th  Cir.  1942) ;  Surf  Sales  Co.  v.  P.T.C.,  259 
^2d  744  (7th  Cir.  1968)  ;  Rosten  v.  P.T.O., 
*83  P.  2d  620  (2d  Cir.  1969);  Lichtenstein 
7-  P.T.C.,  194  P.  2d  607  (9th  Cir.  1962) . 


FEDERAL  REGISTER  . 

sive,  or  unscrupulous;  <3)  whether  it 
causes  substantial  injury  to  consumers 
(or  competitors  or  other  businessmen). 
If  all  three  factors  are  present,  the  chal¬ 
lenged  conduct  will  surely  violate  Section 
5  even  if  there  is  no  specific  precedent  for 
proscribing  it.  The  wide  variety  of  deci¬ 
sions  interpreting  the  elusive  concept  of 
unfairness  at  least  makes  clear  that  a 
method  of  selling  violates  Section  5  if  it 
is  exploitive  or  inequitable  and  if,  in  ad¬ 
dition  to  being  morally  objectionable,  it 
is  seriously  detrimental  to  consumers  or 
others.  Beyond  this,  it  is  difficult  to 
generalize. 

In  the  last  analysis,  the  Commission’s 
responsibility  in  this  area  is  to  enforce  a 
sense  of  basic  fairness  in  business  con¬ 
duct.  For  vdiile  Section  5  “does  not 
authorize  regulation  which  has  no  pur¬ 
pose  other  than  *  •  •  censoring  the 
morals  of  business  men”  (F.T.C.  v.  R.  F. 
Keppel  &  Bro.,  Inc.,  291  UJS.  304,  313 
(1934)),  the  Commission  cannot  shirk 
the  difficult  task  of  defining  and  prevent¬ 
ing  those  breemhes  of  the  principles  of 
fair  dealing  that  cause  substantial  and 
unjustifiable  public  injury. 

V.  The  Requirements  of  the  Federal 

Trade  Commission  Act  With  Respect 

TO  THE  Marketing  or  Cigarettes,  in 

Light  of  the  Health  Hazards  or 

Smoking 

Section  5  of  the  Federal  Trade  Com¬ 
mission  Act  requires  scrupulous  adher¬ 
ence  to  the  standards  of  fairness,  ac¬ 
curacy.  and  full  disclosure  in  the  market¬ 
ing  of  cigarettes  (see  Parts  n  and  IV, 
supra) .  It  is  all  the  more  imperative  to 
hold  cigarette  manufacturers  to  the  duty 
of  fair  and  non-deceptive  marketing  in 
view  of  the  evident  attractiveness  of 
cigarette  smoking  to  children  and  teen¬ 
agers,  and  the  fa(;t  that  it  is  habit-form¬ 
ing. 

In  this  part  of  the  report  our  concern 
is  to  define  and  particularize,  in  light  of 
the  health  hazards  of  smoking,  the  re¬ 
quirements  of  Section  5  with  respect  to 
the  marketing  of  cigarettes.  In  at¬ 
tempting  to  delineate  the  lawful  bounds 
of  cigarette  merchandising,  however,  we 
do  not  mean  to  surest  or  imply  that  past 
or  current  practices  of  the  cigarette  In¬ 
dustry  have  violated  or  are' violating  any 
statute  administered  by  the  Commission, 
except  insofar  as  such  practices  may 
have  been  determined  to  be  unlawful  in 
adjudicative  proceedings  under  section 
5  (b) .  (See  note  3,  supra) .  ’The  present 
trade  regulation  rule  proceeding  is  not  a 
proper  vehicle  for  determining  whether 
violations  of  law  have  occurred  (see  Part 

VI,  infra) .  The  concern  of  the  present 
proceeding  is  with  the  future,  not  the 
past — with  how,  in  li^t  of  the  Report  of 
the  Surgeon  General’s  Advisory  Com¬ 
mittee.  and  other  pertinent  data  and  ma¬ 
terials,  the  cigarette  industry  may  now 
avoid  violation  of  the  Trade  Commission 
Act.  There  is  no  purpose  here  to  impute 
guilt  or  innocence  in  respect  of  past 
practices. 

A.  Affirmatively  deceptive  advertising. 
Outright  false  statements  in  advertising 
or  labeling  respecting  the  healthfulness 
or  safety  of  smoking  cigarettes  or  smok¬ 
ing  the  advertised  brand  are,  of  course, 
unlawful;  they  require  no  discussion. 
But  quite  apart  from  explicit  misstate- 
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ments,  section  5,  as  has  been  demon¬ 
strated  in  the  preceding  part  of  this 
report,  forbids  a  seller  to  create  a  false 
impression  in  the  mind  of  the  consumer 
through  suggestions,  insinuations,  mis¬ 
leading  statements  of  opinion  or  exagger¬ 
ations.  deceptive  half-truths,  innuendo, 
and  other  indirect  techniques. 

Two  problems  of  indirect  deception  re¬ 
quire  particular  attention  in  considering 
the  lawful  bounds  of  cigarette  advertis¬ 
ing.  The  first  is  the  problem  of  the  im- 
substantiated,  but  not  necessarily  false, 
claim.  Suppose  that  a  cigarette  manu¬ 
facturer  were  to  claim  in  his  advertising, 
without  having  in  his  possession  evidence 
sufficient  to  establish  the  truth  of  the 
claim,  that  a  new  kind  of  filter  elimi¬ 
nated  certain  harmful  Ingredients  from 
the  cigarette  smoke.  There  would 
clearly  be  deception.  Most  purchasers 
assume  that  an  advertiser  would  not 
make  an  unsupported  claim  of  product 
safety. 

What  quantum  of  evidence  must  a  cig¬ 
arette  advertiser  have  in  his  possession 
before  making  such  claims?  Given  the 
complexity  of  the  technical  issues  in¬ 
volved  in  the  problem  of  cigarette  smok- 
ii^  and  public  health,  it  is  doubtful  that 
may  such  claims  would  be  susceptible  of 
complete  proof.  To  set  the  standard  of 
advance  substantiation  at  too  high  a  level 
might,  in  consequence,  preclude  the  ad¬ 
vertising  of  genuine  advances  in  the 
safety  of  cigarette  smc^ng  and  thereby 
discourage  the  development  of  such 
products. 

The  other  problem  is  that  of  a  literally 
true  claim  respecting  the  health  conse¬ 
quences  of  smoking  the  advertised  brand 
which,  nevertheless,  is  deceptive  because 
of  failure  to  disclose  material  facts  that 
qualify  and  explahi  the  clsdm.  Suppose 
that  an  advertiser  truthfully  states  that 
his  cigarettes  contain  no  ai^on.  With¬ 
out  further  elaboration,  many  consumers 
would  assume  that  the  elimination  of 
such  an  ingredient  lessened  the  hazards 
of  smoking  the  brand — else  why  would 
the  advertiser  make  such  a  claim?  The 
impression  created  by  such  an  advertise¬ 
ment  will  be  false  if,  for  example,  there 
is  a  lack  of  substantial  evidence  that  the 
elimination  of  argon  lessens  the  hazards 
of  smoking.  ’That  material  qualifying 
fact  must  be  disclosed  in  order  to  dispel 
the  false  impression  created  by  the  claim 
standing  alone. 

Consumers  would  also  be  deceived,  we 
believe,  by  claims  relating  to  the  amount 
of  the  ingredients  (e.g.,  tar  and  nicotine) 
present  in  the  cigarette  smoke,  unless 
such  claims  have  been  verified  in  accord¬ 
ance  with  a  fully  uniform  testing  pro¬ 
cedure.  An  advertiser  who  stated  that 
his  cigarettes  contained  only  5  milligrams 
of  tar  might  be  describing  accurately  the 
test  results  he  had  obtained.  Tet  adver¬ 
tising  these  results  could  create  a  false 
Impression  of  the  relative  hazards  of 
smoking  the  brand,  and  be  unfair  to  com¬ 
petitors.  if  the  advertiser  were  using  a 
testing  procedure  that  yielded,  on  the 
same  cigarette,  a  lower  tar  count  than 
the  testing  procedure  used  by  other  man¬ 
ufacturers  as  the  basis  of  their  advertis¬ 
ing  of  tar  content. 

In  order  to  prevent  deception  In  an 
area  of  substantial  health  hazards  where 
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highly  technical  medical  and  ecienttflc 
consUteratione  may  make  literally  true 
claims  nevertheless  misleading,  unlfonn 
testing  methods  should  be  used  as  the 
basis  of,  and  all  material  qualifying  facts 
should  be  disclosed  In,  advertising  of 
claimed  improvemmts  in  the  safety  of 
cigarette  smoking. 

B.  The  seller's  duty  to  disclose  the 
health  hazards  of  cigarette  smoking.  L 
Oeneral  principles.  Part  IV  of  this  re¬ 
port  reviewed  the  various  circumstances 
in  which  Section  5  of  the  Federal  Trade 
Ck>mmissi(xi  Act  may  require  an  adver¬ 
tiser  to  disclose  material  facts  in  market¬ 
ing  his  product.  It  was  pointed  out  that 
imder  well-estabUshed  principles  this  ciple. 
duty  might  arise  either  because  of  past 
or  present  affirmative  jrepresmtations  by 
the  seller,  requiring  affirmative  disclo¬ 
sure  of  additional  facts  in  order  to  dis¬ 
pel  a  false  impression  created  in  the  rnkid 
of  the  consumer,  or,  even  in  the  absence 
of  any  affirmative  representations,  be¬ 
cause  nondisclosme  was  deceptive  in 
light  of  the  appearance,  nature,  or  in¬ 
tended  use  of  the  product.  Specifically, 

It  was  noted  that  the  seller  of  a  product 
Involving  dangers  in  its  use  might  be  re¬ 
quired  to  disclose  the  existence  of  such 
dangers  to  the  consumers."* 

(a)  The  Dangerous-Products  Prin¬ 
ciple.  Cigarettes  are  a  product  designed 
for  use.  and  are  used,  in  intimate  contact 
with  the  human  body — as  intimate,  cer¬ 
tainly,  as  any  food  or  drug — and  it  is 
well  established,  in  a  long  line  of  Com¬ 
mission  decisions,  that  the  normal  expec¬ 
tations  of  consumers  of  such  products 
(whether  a  food,  a  drug,  or  other)  is 


that  they  are  safe  under  normal  condl-  This  principle  is  iq)plicable  a  fortiori 
tions  of  use.  If  they  are  not  safe  under  to  cigarette  advertising  that  not  on^ 
such  conditions  but  this  fact  is  not  dis-  stresses  the  satisfactions  of  smoking,  but 
dosed,  the  consumer  Is  deceived  and  the  makes  a  positive  attempt  to  aUay  the  con- 
seller  is  guilty  of  unlawful  deception,  suming  public’s  fears  or  anxiety  with  re- 
Clgarettes  are  not  safe  under  normal  spect  to  the  dsmgers  of  smoking  by  rep- 
ccmditions  of  use.  Although  the  degree  resenting  or  implying  that  smoking  the 
of  risk  may  vary,  a  hazard  to  health  advertised  brand  is  or  may  be  harmless 
exists  for  every  smoker,  whether  he  be  or  less  harmful  than  smoking  other 
a  “moderate”  smoker  of  a  pack  a  day,  a  brands.  Qifite  apart  from  its  failure  to 
“light”  smoker  of  less  than  a  pack  a  day,  disclose  the*  hazards  of  smoking,  much 
or  a  “heavy”  smoker.  A  seller’s  failure  advertising  of  this  sort  probably  is  at 
to  disclose  the  health  hazards  of  smok-  least  on  the  borderline  of  deception.  But 
ing  is,  therefore,  a  deceptive  act  or  prac-  even  a  completely  truthful  such  claim-^ 

referring,  let  us  suppose,  by  way  of  a  lyr- 
potheticaJ  example,  to  a  genu^e  and 
substantial  improvement  in  the  scdety  of 
smoking  the  advertised  brand — ^is  likely 
to  deceive  many  consumers  imless  there 
is  disclosure  of  the  hazards  of  smoking. 
Where  such  claims  are  made,  disclosure 
is  required  to  dispel  any  impression  that 
because  the  advertised  brand  incorpo¬ 
rates  certain  safety  features  or  improve¬ 
ments,  or  contains  fewer  harmful  in¬ 
gredients  than  other  brands,  it  is  there¬ 
fore  safe.*** 

In  short,  although  advertising  claims 
respecting  the  satisfactions  of  smoking 
or  respecting  health  or  the  safety  fea¬ 
tures  of  a  particular  brand  are  not  neces¬ 
sarily  untruthful  in  themselves,  standing 
alone  they  are  at  best  half-truths.  They 
may  be  literally  true,  yet  they  are  stiU 
likely  to  convey  the  false  Impression  that 
cigarette  smoking  is  not  dangerous  to 
human  life  and  health.  The  disclosure  of 
time  suggesting  that  smoking  is  an  ac-  the  hazards  of  smoking  is  necessary  to 
tivlty  at  least  consistent  with  physical  correct  a  deceptive  half-truth, 
health  and  well-being.  Furthermore,  Cigarette  advertising  of  the  kind  de¬ 
cigarette  advertising  has  frequently  inti-  scribed  above  (i.e.,  advertising  that  lays 
mated,  without  claiming  outright,  that  heavy  stress  on  the  satisfactions  of  smok- 
smoking  or  smoking  the  advertised  brand  ing  and  frequently  attempts  to  negate 
is  innocuous  or  at  least  less  hazardous  the  dangers  of  smoking — but  never  dis- 
than  smoking  other  brands.  Cigarette  closes  those  dangers)  has  for  many  years 
advertising  has  thus  ^tressed  the  claimed  dominated,  and  continues  to  dominate, 
satisfactions  of  smoking  while  ignoring  the  industry.  Its  volume  has  been  very 
completely — or  even  attempting  to  ne-  great.  Advertising  so  intensive  and  long- 
gate — the  dangers  of  the  habit.  continued  throughout  an  entire  indus- 

It  is  a  deceptive  act  or  practice  for  an  is  bound  to  create  and  has  created 
advertiser  to  make  representations  con-  a  powerful  impression — in  this  case  one 
cerning  the  satisfactions  to  be  derived  of  smoking  as  a  satisfsring,  pleasurable, 
from  using  so  hazardous  a  product  as  and  perhaps  even  indispensable  activity 
cigarettes  without,  at  the  same  time,  dis-  which  is  consistent,  at  least,  with  phys- 
closing  the  dangers  to  health  Involved  in  leal  health  and  well-being.  That  im- 
its  use.  Even  if  the  cigarette  manufac-  pression  is  now  firmly  lodged  in  the  minds 
turer  does  not  claim  or  suggest  that  of  the  consuming  public, 
smoking  cigarettes  or  smoking  the  ad-  The  principle  thus  comes  into  play 
vertised  brand  is  harmless  or  healthful,  that  an  advertiser  may  be  obliged  to 
or  less  hazardous  than  smoking  other  disclose  a  material  fact  about  his  product 
brands,  in  affirmatively  representing  the  Jiot  only  in  order  to  correct  the  false  im- 
Rmnking  habit  as  attractive  and  satisfy-  pression  engendered  by  exurrent  advertis¬ 
ing  he  is  fostering  an  impression  of  safety  ing  that  omits  to  disclose  the  fact,  but 
in  the  minds  of  many  consumers.  The  c-lso  to  cure  the  ill  effects  of  former  ad- 
image  of  smoking  projected  in  the  typical  vertising  practices.  In  view  of  the  strong 
cigarette  advertisement  is  of  a  pleasant  impression  built  up  in  the  public  mind  by 
and  happy  activity.  That  image  is  in-  a  decade  of  especially  massive  cigarette 
consistent  with  and  misrepresents  the  advertising,  it  is  likely  that  current  or 
complete  truth  about  smoking,  which  is  future  such  advertising,  even  if  it  refrains 


>**The  cigarette  manxifactxirer,  as  a  sup¬ 
plier  of  goods,  is  under  a  common-law  duty 
to  exercise  reasonable  care  to  assure  that 
goods  placed  on  the  market  are  safe  (Prosser, 
Torts  §83  (2d  ed.  1956));  and  where  goods 
are  inherently  dangerous,  there  is  a  common- 
law  duty  to  warn,  in  advertising  and  labeling, 
of  known  dangers.  ^  Ibid.;  DiUard  &  Hai^,  Di¬ 
rections  for  Use  and  the  Duty  to  Warn,  41  Va. 
L.  Rev.  146  (1955).  The  Restatement  of 
Torts,  §  388  (1934),  also  takes  this  view: 

"One  who  supplies  directly  or  through  a 
third  person  a  chattel  for  another  to  use,  is 
subject  to  liability  to  those  whom  the  sup¬ 
plier  should  ex|}ect  to  vise  the  chattel  with 
the  consent  of  the  other  or  to  be  in  the  vi- 
dnity  of  its  probable  use,  for  bodily  harm 
caused  by  the  use  of  the  chattel  in  the  man¬ 
ner  for  which  and  by  a  person  for  whose  u5e 
it  is  supplied,  if  the  supplier 

.(a)  knows,  or  from  facts  known  to  him 
should  realize  that  the  chattel  is  or  is  likely 
to  be  dangerous  for  the  use  for  which  it  is 
supplied; 

(b)  and  has  no  reason  to  believe  that 
those  for  whose  use  the  chattel  is  supplied 
will  realize  its  dangerous  condition;  and 

(c)  fails  to  exercise  reasonable  care  to  in¬ 
form  them  of  its  dangerous  condition  or  of 
the  facts  which  make  it  likely  to  be  so." 

The  law  of  products  liability  is  in  process  of 
development  toward  the  day  when  the  seller 
of  any  product  who  sells  it  in  a  condition 
dangerous  for  use  will  be  held  strictly  liable 
to  the  ultimate  user  for  injuries  resTilUng 
from  such  use,  even  though  the  seller  has 
exercised  all  possible  care,  and  the  user  has 
entered  into  no  contractual  relation  with 
him.  Prosser,  The  Assault  Upon  the  Citadel 
(Strict  Liability  to  the  Consumer),  69  Tale 
L.  J.  1099,  1112  (1960);  Restatement  (Sec¬ 
ond),  Torts,  i402A  (Tent.  Draft  No.  7,  ap¬ 
proved  May  1.  1961). 


!•»  Compare  the  decisions  forbidding  un¬ 
qualified  representations  that  a  drug  affords 
"relief”  from  a  condition  on  the  ground  that 
such  representations  falsely  imply  curative 
powers.  P.T.C.  v.  Rhodes  Pharmacal  Co.,  348 
UB.  940  (1966)  (per  curiam) ,  rev’g  208  P.  2d 
382  (7th  Clr.  1968);  Aronberg  v.  P.T.C,,  132 
P,  2d  165  (7th  Cir.  1942);  DDD.  Corp.  v. 
P.T.C.,  126  P.  2d  679  (7th  Clr.  1942) ;  American 
Home  Products  Corp.,  P.T.C.  Docket  8478  (de¬ 
cided  September  27, 1963) . 
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from  affirmative  claims  concerning  the 
experience  of  smoking,  cannot  avoid  ex¬ 
ploiting  and  reinforcing  that  impression. 

In  this  industry,  clearly,  advertising 
has  had  the  function  of  persuading  the 
consumer  of  the  pleasure  and  satisfac¬ 
tions  of  smoking  cigarettes.  Advertising 
has  been  the  principal  vehicle  of  the  sales 
message.  In  view  of  the  role  of  advertis¬ 
ing  in  the  cigarette  industry,  it  is  impor¬ 
tant  that  cigarette  advertising  be  free  of 
any  false  impression  of  the  product’s 
safety  arising  from  what  is  omitted  as 
well  as  what  is  stated  or  implied. 

2.  The  seller^s  duty  of  disclosure 
arising  from  the  nature  of  modem  mass 
advertising. — This  section  deals  with  an¬ 
other  basis  for  promulgation  of  the  trade 
regulation  rule,  derived  from  considera¬ 
tions  of  both  deception  and  unfairness 
under  section  5,  but  which  perhaps  fits 
neither  of  these  categories,  as  conven¬ 
tionally  interpreted,  precisely. 

In  the  area  of  consumer  protection 
section  5  confers  on  the  Commission  a 
broad  mandate  to  proscribe  acts  or  prac-. 
tlces  which  exploit  the  consumer  and  im¬ 
pair  his  freedom  to  choose  among  avail¬ 
able  products.  The  sale  of  cigarettes 
without  disclosure  of  the  health  hazards 
of  smoking  has  such  effects,  and  is  there¬ 
fore  unlawful,  not  only  for  the  reasons 
already  stated  but  for  additional  reasons 
having  to  do  with  the  special  conditions 
of  modem  marketing. 

The  bedrock  common-law  and  section 
5  principles  of  consumer  protection  re¬ 
flect,  for  the  most  part,  marketing  prac¬ 
tices  of  an  earlier  period  in  the  nation’s 
economic  development.  ’There  was  a 
time  when  the  sale  of  consumer  products 
was,  far  more  than  it  is  today,  a  matter 
largely  of  face-to-face  persuasion  by  the 
seller  and,  in  advertising  and  labeling,  of 
direct,  detailed  and  explicit  claims  for 
the  quality  or  merits  of  his  product.  To¬ 
day,  however,  most  consumer  products 
are  mass-produced  and  highly  standard¬ 
ized;  and  the  techniques  of  mass  com¬ 
munication  by  seller  to  consuming  pub¬ 
lic  have  been  perfected.  New  sales 
methods  have,  accordingly,  come  to  the 
fore.  The  phenomenon  under  scrutiny 
hi  this  preceeding — ^the  advertising  of 
the  cigarette  industry,  mostly  in  the  mass 
media,  on  a  scsde  of  expenditure  of  more 
than  $200,000,000  a  irear— differentiates 
the  present  problem  from  the  traditional 
problems  of  false  and  misleading  ad¬ 
vertising. 

In  the  conventional  false  and  mislead¬ 
ing  advertising  case,  it  is  not  unusual  to 
consider  the  challenged  advertisement 
apart  from  the  respondent’s — and  the 
ind^try’s — ^total  advertising.  ’This  is  a 
satisfactory  procedure  where  the  source 
of  public  injury  or  consumer  exploitation 
lies  essentially  within  the  four  comers  of 
the  advertisement,  in  the  claims  made  or 
facts  left  undisclosed.  It  is  less  satis- 
factopr  where  the  cumulative  effect  of 
massive  and  long-continued  advertising 
throughout  an  entire  industry,  in  con¬ 
trast  to  the  effect  of  a  single  sidvertise- 
ment  or  particular  advertisements,  is 
hself  a  source  of  substantial  and  unjusti- 
nable  injury  to  the  consuming  public. 

Part  m  of  this  report  contains  an 
^lysis  of  clgsurette  advertising  in  rela¬ 
tion  to  the  consumption  of  cigarettes  and 


the  dissemination  of  evidence  of  the  grave 
health  hazards  of  cigarette  smoking,  for 
the  period  since  concern  with  those  haz¬ 
ards  first  became  acute.  Certain  facts 
emerge  frmn  this  analysis.  Cigarette  ad¬ 
vertising,  concentrated  in  the  media  hav¬ 
ing  the  widest  consumer  exposure,  has 
increased  rapidly  and  continuously  in 
the  decade  since  concern  with  the  haz¬ 
ards  of  smoking  first  reached  significant 
proportions.  Considered  as  a  whole, 
such  advertising  has  emphatically  and 
persistently  driven  home,  in  the  minds 
of  its  vast  audience,  the  pleasure  and 
desirability  of  cigarette  smoking.  Fur¬ 
ther,  it  has  frequently  implied  that 
smoking  or  smoking  the  advertised  brand 
is  harmless  or  relatively  harmless  to  the 
health  of  the  individual.  The  net  effect 
of  this  advertising — ^its  magnitude  and 
content — ^has  been  to  help  maintain  cig¬ 
arette  consumption  at  a  high  and  rising 
level  despite  the  increasingly  patent  dan¬ 
gers  of  the  habit.  While  thus  spending 
hundreds  of  millions  of  dollars  to  iterate 
and  reiterate  that  smoking  is  attractive 
and  satlsfsring  and  to  allay  anxiety  on 
the  score  of  the  hazards  of  smoking,  the 
cigarette  manufacturers  have  made  no 
effort  whatever,  and  have  spent  nothing, 
to  inform  the  consuming  public  of  the 
mounting  and  now  overwhelming  evi¬ 
dence  that  cigarette  smoking  is  habit¬ 
forming,  hazardous  to  health,  and  once 
begun,  most  difficult  to  stop.  On  the 
contrary,  the  cigarette  manufacturers 
and  the  Tobacco  Institute  have  never 
acknowledged,  and  have  repeatedly  and 
forcefully  denied,  that  smoking  has  been 
shown  .  to  be  a  substantial  health 
hazard.^®* 

’The  cigarette  industry’s  massive,  con¬ 
tinuous,  mounting,  and  forceful  advertis¬ 
ing,  coupled  with  the  refusal  to  acknowl¬ 
edge  or  take  any  steps  to  inform  the 
consuming  public  of  the  hazards  to 
health,  has  blunted  public  awareness  and 
appreciation  of  these  hazards  and  has 
tended  to  maintain  demmid  for  the  prod¬ 
uct  in  the  face  of  growing  public  con¬ 
cern.  Not  only  has  the  industry  failed 
to  disclose  to  the  consuming  public  the 
dangers  of  cigarette  smoking;  its  past 
and  present  advertising  has  camoufiaged 
them.  Hie  cumulative  effect  of  at  least 
a  decade  of  massive  cigarette  advertising 
has  been  to  establish  a  barrier  to  ade¬ 
quate  public  knowledge  and  appreciation 
of  the  health  hazards.  Modem  mass- 
media  advertising  on  the  scale  conducted 
by  the  cigarette  industry  is  a  form  of 
power  in  the  market  place — ^power  over 
the  buying  choice  of  consumers.  It  is 
lawful  power.  But  just  as  the  possession 
of  lawfully-acquired  market  or  monopoly 
power  in  the  antitrust  sense  may  never¬ 
theless  place  a  firm  under  a  special  duty 
of  fair  dealing  toward  its  competitors,^®* 


^See.  e.g.,  HK.  Rep.  No.  1872,  False  and 
Misleading  Advertising  (Fllter-Tlp  Ciga¬ 
rettes),  85th  Cong.,  2d  Sess.  28  (1968);  Neu- 
berger.  Smoke  Screen:  Tobacco  and  the 
Public  Welfare,  ch.  2  (1968). 

»» See,  e.g..  Associated  Press  v.  United 
States,  826  U.S.  1  (1945);  United  States  v. 
Terminal  B.R.  Assn.,  224  U.S.  883  (1912); 
United  States  v.  Alxunlnum  Co.  of  America, 
148  F.  2d  416  (2d  Clr.  1945) ;  United  States  v. 
United  Shoe  Machinery  Ctorp.,  110  F.  Supp. 
296  (D.  Mass.  1953),  aff’d  per  curiam,  847 
U.S.  621  (1954). 


an  advertiser’s  possession  of  great  power 
viB-a-vis  consumers  may  place  him  under 
a  special  duty  of  fair  dealing  toward 
them,  especially  where  the  advertised 
product  is  dmigerous  to  life  and  health. 
’The  duty  exists  even  if  no  individual  ad¬ 
vertisement,  viewed  in  Isolation,  is  decep¬ 
tive  under  conventional  principles.  The 
cigarette  industry’s  duty  of  fair  dealing 
with  the  public  is  not  avoided  by  the 
efforts  of  groups  such  as  the  American 
Cancer  Society  to  educate  the  public  in 
the  health  hazards  of  cigarette  smoking. 
On  the  contrary,  the  duty  arises  pre¬ 
cisely  because  of  the  tendency  of  the 
industry’s  advertising  to  neutralize  the 
impact  of  such  educationfd  efforts. 

The  findings  made  in  Part  HE  of  this 
report  justify  and  indeed  compel  the  in¬ 
ference  that,  deception  to  one  side, 
cigarette  advertising,  by  virtue  of  its 
magnitude,  techniques,  content,  media, 
and  other  factors,  and  above  idl  by  its 
failure  to  disclose  the  dangers  of  smok¬ 
ing,  is  unfair  to  the  public  and  conse¬ 
quently  (should  it  continue  in  the  future 
in  its  present  form,  Le.,  without  any  dis¬ 
closure  of  the  dangers  of  smoking)  un¬ 
lawful  under  Section  5. 

3.  The  protection  of  youth  from  un¬ 
fair  or  deceptive  cigarette  advertising 
and  labeling.  ’The  law  has  always 
evinced  special  regard  for  protecting  the 
young.'®*  ‘”1110  infant  has  always  been 
a  favorite  of  the  law.  From  early  times 
the  common  law  has  made  exceptions  to 
the  ordinary  rules  of  law  to  compensate 
for  the  mental  immaturity  of  persons  in 
the  adolescent  period  of  life.  ’Ihe  infant 
has  be^  given  certain  special  rights  and 
privileges,  and  at  the  same  time  has  had 
imposed  upon  him  certain  disabilities, 
all  intended  to  afford  him  special  pro¬ 
tection.”'®^  Of  particular  applicability 
here  is  the  established  principle  that: 

One  who  supplies  *  *  *  a  chattel  for  the  use 
of  another  whom  the  supplier  knows  or  from 
facts  known  to  him  should  know  to  be  likely 
because  of  hia  youth.  Inexperience  as  other¬ 
wise,  to  use  it  in  a  manner  invblving  unrea¬ 
sonable  risk  of  bodily  harm  to  himself  •  •  • 
is  subject  to  liability  for  bodUy  harm  caused 
thereby  to  them.  [Restatement  of  Texts  i  890 
(1934).! 

In  the  interpretation  of  Section  5  of 
the  Trade  Commission  Act,  the  Federal 


^A  famous  example  is  the  “attractive 
nuisance"  doctrine  of  tort  law.  Bee,  e.g., 
Sioux  City  &  Pac.  R.  Co.  v.  Stout,  17  Wall. 
657  (UJ3.  1873);  Keffe  v.  Milwaukee  &  St. 
Pam  R.  Co.,  21  Minn.  207  (1876);  United 
Zinc  &  Chem.  Co.  v.  Britt,  258  UB.  268  (1921 ) ; 
Bkdahl  v.  Minnesota  Utilities  Co.,  203  Minn. 
374,  281  N.W.  517  (1988);  McKlddy  v.  Des 
Moines  Elec.  Co.,  202  Iowa  225,  206  N.W.  815 
(1926);  Bartleson  v.  Olen  Alden  Coal  Co., 
361  Pa.  519,  64  A.  2d  846  (1949) ;  Restatement 
of  Torts  §339  (1934);  Prosser,  Torts  438-45 
(2d  ed.  1966) .  Mr.  Justice  Holmes  described 
the  doctrine  in  the  following  terms:  “know¬ 
ingly  to  establish  and  expose,  unfenced,  to 
children  of  an  ag^e  when  they  foUow  a  bait 
as  mechanically  as  a  fish,  something  that  is 
certain  to  attract  them,  has  the  legal  effect 
of  an  invitation  to  them  although  not  to 
an  adult."  United  Zinc  &  Chem.  Co.,  supra, 
at  275.  However,  this  is  probably  too  re¬ 
strictive  a  statement  of  the  doctrine  in  its 
present  form.  See  Prosser,  op.  clt.  supra,  at 
440. 

5  Vernier,  American  Family  Laws  8 
(1938) .  See  Ellis,  Basie  Aspects  of  Legal  In¬ 
capacity,  1061  U.  ni.  L.  F.  189  (1951). 
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Trade  Commission  early  recognized  the 
need  to  afford  special  protection  to  chil¬ 
dren.  In  P.T.C.  V.  R.  P.  Keppel  It  Bro., 
Inc.,  291  n.S.  304  (1934).  the  Supreme 
Court  emphasized  the  immature  judg¬ 
ment  of  children  in  upholding  the  Com¬ 
mission's  prohibition  of  the  sale  of  penny 
candies  by  lot  or  chance.  The  Court 
stated: 

•  •  •  [T]he  method  of  competition 
adopted  by  respondent  Induce*  children,  too 
young  to  be  capable  of  exercising  an  Intelli¬ 
gent  Judgment  of  the  transaction,  to  pur¬ 
chase  an  article  less  desirable  In  point  of 
quality  or  quantity  than  that  offered  at  a 
comparable  price  In  the  atralc^t  goods  pack¬ 
age.  •  •  •[Id.,  at  309.) 

*  •  •  •  * 

It  Is  true  that  the  statute  [Section  5]  does 
not  authorize  regulation  which  has  no  pur¬ 
pose  other  than  that  of  relieving  merchants 
from  troublesome  competition  or  censoring 
the  morals  of  business  men.  But  here  the 
competitive  method  is  shown  to  exploit  con¬ 
sumers,  children,  who  are  \mable  to  protect 
themselves.  •  •  It  would  seem  a  gross  per¬ 

version  of  the  normal  meaning  of  the  word, 
which  Is  the  first  criterion  of  statutory  con¬ 
struction,  to  hold  that  ttie  method  Is  not 
“unfair.”  [Id.,  at  313.) 

The  credulity  and  immaturity  of  chil¬ 
dren,  and  the  consequent  need  to  give 
them  special  protection  from  exploitive 
marketing  practices,  were  recognized  by 
the  Commission  in  its  recent  decision 
in  Wilson  Chemical  Co..  Inc.,  P.T.C. 
Docket  8474  (decided  January  14,  1964) , 
where  the  respondent  salve  manufac¬ 
turer.  by  the  use  of  misleading  and  de- 
c^tive  advertisements,  recruited  chil- 
dx^n  and  adults  to  sell  its  salve,  and 
thereafter,  by  the  emplojnnent  of  a  sjrs- 
tem  of  threatening  and  deceptive  collec¬ 
tion  letters,  coerced  pajnnent  for  Uie 
salve  from  the  children  and  adults  to 
whom  the  salve  had  been  sent  as  the 
result -of  the  deceptive  advertising.  In 
discussing  the  coercive  nature  of  re¬ 
spondents’  dunning  letters,  the  Commis¬ 
sion  stated  (p.  5) :  “They  are  strong 
letters  to  send  to  adults.  Tfieir  coercive 
nature  is  increased  when  it  is  considered 
that  in  the  majority  of  cases  the  re- 
cipients  of  these  letters  are  probably 
children"  (Empasis  added.)  So  also, 
in  dealing  with  the  marketing  of  toys 
the  Commission  has  recognized  that  spe¬ 
cial  standards  of  truthful  and  non-de- 
ceptive  advertising  must  be  observed. 
See,  e.g..  Ideal  Toy  Corp.,  P.T.C.  Dociket 
8530  (decided  January  20,  1964),  p.  2. 

Thus,  throughout  the  law  in  general 
and  under  Section  5  of  the  Trade  Com¬ 
mission  Act  in  particular,  it  has  been 
recognized  that  minors  constitute  an 
especially  vulnerable  and  susceptible 
class  requiring  special  protection  from 
business  practices  that  would  not  be  un¬ 
lawful  if  they  only  involved  adults.  Ac¬ 
cordingly.  a  marketing  practice,  directed 
in  a  subst^tial  part  toward  minors,  that 
interferes  substantially  and  unjustifiably 
with  their  freedom  of  busring  choice  is 
an  unfair  or  deceptive  act  or  practice 
even  if  it  is  not  especially  pernicious  as 
to  adults.  Thus,  cigarette  advertising  or 
labeling  that  does  not  disclose  the  health 
hazards  of  cigarette  smoking  may  be  in¬ 
dependently  unlawful  under  Section  5 — 
quite  apart  from  the  grounds  previously 
advanced — because  it  “exploitCsl  con¬ 
sumers.  children,  who  are  unable  to  pro¬ 


tect  themselves.**  P.T.C.  v.  R.  P.  Keppel 
&  Bro.,  Inc.,  supra,  at  313.  This  con¬ 
clusion  rests  on  the  concurrence  of  a 
number  of  factors. 

The  first  is  the  attractiveness  of  the 
product  to  children  and  teenagers. 
While  the  causes  of  cigarette  smoking 
are  not  as  yet  perfectly  imderstood.  it 
seems  clear  that  smoldng  has  some  rc^- 
tlon  to  the  stresses  and  strains  of  ado¬ 
lescence,  and  is  attractive  and  desirstble 
to  many  adolescents  as  a  way  of  assert¬ 
ing  their  independence,  conforming  to 
their  peers,  and  emulating  adult  be¬ 
havior,  and  for  other  social  and  psycho¬ 
logical  reasons.^**  These  emotional  fac¬ 
tors  make  many  children  and  teenagers 
predi^osed  to  smoke  and  hence  suscep¬ 
tible  to  the  inducements  contained  in 
cigarette  adverti^ng,  and  inhibit  th^ 
aUlity  to  appreciate  and  weigh  tJie  ob¬ 
jective  factors  that  ought  to  enter  into 
a  decision  as  to  whether  to  smoke,  among 
them  the  health  hazards  of  cigarette 
smoking.  Cigarettes  may  be  analogbsed 
to  the  “attractive  nuisance”  of  tort  law 
(see  note  106,  supra).  Children  and 
teenagers  are  drawn  to  them  for  power¬ 
ful,  but  emotional  rather  than  rational, 
reasons,  which  interfere  with  the  exer¬ 
cise  of  judgment  and  reason. 

A  second  critical  factor  is  the  avail¬ 
ability  of  cigarettes  to  children  and  teen¬ 
agers.  Although  there  are  laws  regulat¬ 
ing  the  sale  of  cigarettes  to  minors,  it  is 
apparent  that  even  where  such  laws  con¬ 
stitute  a  theoretically  effective  prohibi¬ 
tion  of  sales  to  minors  (and  it  should  be 
noted  that  in  many  parts  of  the  nation 
cigarettes  may  lawfully  be  sold  to  teen¬ 
agers  and  even  children  **)  they  are  not 
effectively  enforced.*"  In  fact,  as  we 
have  seen,  a  very  large  number  not  only 
of  teenagers  but  of  children  as  well 
smoke,  often  heavUy.***  Because  ciga¬ 
rettes  are  readily  obtainable,  and  indeed 
widely  consiuned,  by  youngsters,  the  ef- 


See,  e.g.,  R.  163-64;  bibliography  in 
Advisory  Committee’s  Report,  pp.  377-79. 
The  Advisory  Committee  concluded: 

“There  is  suggestive  evidence  that  early 
smoking  may  be  linked  with  self-esteem  and 
status  needs  although  the  nature  of  this 
linkage  is  open  to  different  interpretations.” 
(ACR  376.) 

Elsewhere  it  stated ; 

“At  present,  there  is  persuasive,  but  not 
convincing  evidence  that  smoking  among 
adolescents  may  in  many  cases  be  related  to 
needs  for  status  among  peers,  self-assurance, 
and  striving  for  adult  status.”  (Id.,  at  373.) 

^<*A  s\irvey  of  state  laws  regulating  the 
sale  of  cigarettes  to  minors  discloses  that 
only  a  few  states  forbid  the  sale  of  cigarettes 
to  minors  under  21.  while  many  forbid 
their  sale  only  to  mincns  under  18  or  16  and 
some  have  no  prohibition  at  all  against  sales 
of  cigarettes  to  minors. 

u*8ee  Report  of  the  Special  Committee  of 
the  New  York  State  Senate  on  Smoking  and 
Health  9  (1964)  (Ex.  446).  See  also,  e.g^ 
Exs.  434,  435. 

The  prevalence  of  smoking  among  youth 
of  various  ages  is  documented  in  Part  lH 
of  this  report.  The  Report  of  the  Advisory 
Conunlttee,  pp.  361-62,  states:  “At  the  12th 
grade  level,  between  40  to  55  percent  of 
children  have  been  found  to  be  smokers.” 
It  also  states,  “More  recent  but  limited  data 
suggest  that  there  has  been  an  increment  in 
smoking  prevalence  at  all  age  levels  since  the 
early  fifties”  (id.,  at  362);  and  that  it  has 
been  estimated  “that  10  percent  of  later 
smokers  'develop  the  habit  with  some  degree 


feet  of  advertising  inducements  on  them 
cannot  be  dismissed  or  ignored.  As  the 
Report  of  the  Surgeon  (General’s  Advis¬ 
ory  Committee  states,  “the  years  from 
the  early  teens  to  the  ages  of  18-20  are 
significant  years  in  exposing  people  to 
their  first  smoking  experiences.  •  •  • 
All  available  knowledge  points  towards 
the  years  from  the  early  teens  to  Uie  age 
of  20  as  a  significant  period  during  which 
a  majority  of  later  smokers  began  to  de¬ 
velop  the  active  habit.”  (ACR  362, 
368.)  The  importantance  of  ensuring 
that  cigarette  advertising  be  completely 
fair  and  nondeceptive  to  people  in  this 
age  bracket  is  obvious. 

A  third  factor  to  be  considered  is  the 
nature  of  the  danger.  Two  points  should 
be  made  in  this  connection.  On  the  one 
hand,  the  risk  to  health  and  life  is  great¬ 
est,  as  the  Report  of  the  Surgeon  Gen¬ 
eral’s  Advisory  Committee  expressly 
found,  for  those  who  begin  to  smoke  be¬ 
fore  the  age  of  20.***  This  finding  imder- 


of  regularity’  before  their  teens  and  65  per¬ 
cent  dxirlng  their  high  school  years”  (ibid., 
citing  Horn.  Behavioral  Aspects  of  Cigarette 
Smoking,  16  J.  of  Chronic  Dls.  383  (1963)). 
Dr.  Eva  Salber  found  that  in  Newton,  Mas¬ 
sachusetts.  the  average  age  at  which  boys 
smoked  their  first  cigarette  was  11.6  (12.7 
for  girls),  and  that  an  average  of  only  2.1 
years  elapsed  between  the  first  cigarette  and 
the  commencement  of  regular  smoking  (1.7 
for  girls).  R.  157.  The  Health  Commis¬ 
sioner  of  New  York  City  reported  that  more 
than  60%  of  the  city’s  Junior  and  senior  higlT 
school  students  (ages  11-18)  smoke.  R.  262. 
12%  of  the  boys  in  Junior  high  school  and 
5%  of  the  girls  smoke  more  than  %  pack  a 
day.  In  senior  high  school,  the  figures  are 
41%  and  26%.  Ibid. 

“*ACR  36.  The  relationship  between  the 
age  at  which  smoking  is  begun  and  the 
danger  of  smoking  is  emphasized  in  a  study 
by  Dr.  E.  Cuyler  Hammond  znd  Lawrence 
OarfinkeL  “As  described  in  a  previous  re- 
“pOTt,  the  great  majority  of  men  who  were 
current  cigarette  smokers  in  1959-1960  began 
to  smoke  cigarettes  before  they  reached  the 
age  of  25  ;>  and  two- thirds  of  them  began  be- 
fc»e  the  age  of  20;  and  an  appreciable  pro¬ 
portion  began  before  the  age  of  16.  In  this 
analysis,  it  has  been  found  that  daily  amoimt 
of  cigarette  smoking  and  the  degree  of  in¬ 
halation  of  the  smoke  are  related  to  age  at 
start  of  cigarette  smoking.  .  .  .  Men  who 
started  smoking  early  in  life  tend  to  smoke 
.more  cigarettes  per  day  and  tend  to  inhale 
the  smoke  more  deeply  than  do  men  who 
started  smoking  later  in  life.  The  same  pat¬ 
tern  is  found  in  other  age  groups;  but  it  is 
less  pronounced  in  the  older  age  groups. 

“Since  both  current  amount  of  smoking 
and  degree  of  inhalation  are  related  to  age 
at  start  of  smoking,  it  is  not  surprising  that 
they  are  related  to  each  other.  Men  who 
smoke  the  most  cigarettes  per  day  tend  to 
inhale  the  smoke  to  the  greatest  degree. 
Very  few  light  smokers  inhale  deeply  while  a 
large  proportion  of  heavy  smokers  do  inhale 
the  smoke  deeply. 

“The  total  lifetime  exi)osure  of  an  Individ- 
\ial  to  cigarette  smoke  is  dependent  upon 
years  of  smoking,  nvimber  of  cigarettes 
smoked  per  day,  and  the  d^n^  to  which  the 
smoke  is  inhaled.  All  three  of  these  vari¬ 
ables  are  related  to  age  at  start  of  cigarette 
smoking.  ’Thus  cixrrent  cigarette  smokers 
who  started  the  habit  early  in  life  have  gen¬ 
erally  had  a  very  much  greater  total  lifetime 
exposure  to  cig;arette  smoke  than  ciurent 
cigarette  smokery  who  did  not  start  the  habit 
until  later  In  life.”  (Ex.  383,  Ex.  C.  pp.  13- 
14).  See  also  Hammond  and  Oarfinkel, 
SnuAing  Habits  of  Men  and  Women,  27  J. 
Nati.  Cancer  Inst.  419  (1961). 
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scores  the  necessity  of  protecting  chll-  tion’s  jrouth.  In  the  words  of  two  doctors 
dren  and  teenagers  from  unfair  or  of  the  United  States  Public  Health 


deceptive  cigarette  merchandising  prac¬ 
tices  to  the  limits  of  the  Commission’s 
statutory  authority. 

On  the  other  hand,  there  is  no  directly 
apparent  or  immediate  danger  from 
cigarette  smoking.  The  effects  of  the 
habit  ordinarily  take  a  number  of  years 
to  appear.  Everyone  knows  that  very 
young  people  have  a  far  less  acute  ap¬ 
preciation  of  mortality,  and  danger 
general^,  than  adults.  Young  people 
perhaps  can  comprehend  immediate, 
palpable  dangers,  but  the  danger  of 
cigarette  smoking  is  to  their  long-term 
health,  threatening  them  only  with  what 
to  them  is  the  remote  prospect  of  pre¬ 
mature  mortality  in  middle-age.  They 
are  therefore  not  likely  to  be  able  to  ap¬ 
preciate  the  serious  risks  they  are  taking 
In  smoking  (see,  e.g.,  R.  361;  Ex.  26,  p. 
1).  The  analogy  of  the  “attractive 
nuisance’*  of  tort  law  is  again  relevant. 
While  the  attractions  of  cigarette  smok¬ 
ing  are  such  as  to  make  an  immediate 
and  strong  appeal  on  emotional  grounds 
difficult  for  many  young  people  to  resist, 
the  dangers  in  cigarette  smoking  are  not 
readily  apparent  or  comprehensible  to 
such  persons. 

Another  critical  factor  is  the  habit¬ 
forming  nature  of  cigarette  smoking. 
Smoking  is  a  habit  difficult  to  break. 
The  difficulty  varies  with  the  particular 
Individual.  For  many  people  the  choice 
to  smoke,  once  it  has  been  made,  may  as 
a  practical  matter  be  irrevocable.  A 
person  may  begin  to  smoke — ^say  at  the 
age  of  15-^n  the  basis  of  a  completely 
immature  judgment.  He  may  be  in¬ 
capable  at  that  time  of  appreciating  the 
dangers  of  smoking.  Ten  years  later  he 
may  regret  his  youthful  choice  and  de¬ 
sire  to  discontinue  the  habit,  but,  de¬ 
pending  on  his  individual  make-up,  this 
may  be  too  difficult  for  him  to  do. 

Finally,  the  role  of  cigarette  advertis¬ 
ing  in  youth  market  must  be  con¬ 
sidered.  It  has  been  pointed  out  that 
cigarette  advertising  is  strongly  concen¬ 
trated  in  television,  where  it  reaches  a 
vast  audience  composed  in  very  sub¬ 
stantial  part  of  children  and  teenagers. 
Quite  apart  from  the  fact  that  cigarette 
advertising-  has  on  occasion  utilized 
themes  which  appear  to  have  special  ap¬ 
peal  for  youth,  toe  fact  that  children  and 
teenagers  are  exposed  to  a  very  sub¬ 
stantial  amount  of  cigarette  advertising 
requires  that  such  advertisl^  be  fair  and 
non-deceptive  as  to  them.  Cigarette  ad¬ 
vertising  does  not  present  a  case  of  toe 
accidental  or  occasional  exposure  of  an 
especially  susceptible  or  vulnerable  con.- 
sumer  group  to  advertising  mainly  di¬ 
rected  toward  adults.  Whether  through 
design  or  otherwise,  cigarette  advertising 
is  so  placed  that  its  audience  is  sub¬ 
stantially,  and  not  merely  incidentally  or 
insignificantly,  composed  of  nonadults. 
And,  as  we  have  seen,  such  advertising 
has  actively  and  effectively  sought  to  in¬ 
duce  the  purchase  of  cigarettes  by  heavily 
stressing  the  attractions  and  satisfac¬ 
tion  of  smoking  without  disclosing  toe 
serious  hazards  to  health. 

It  is  widely  believed  that  advertising  is 
to  a  significant  degree  responsible  for  toe 
prevalence  of  smoking  among  toe  na- 
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Service: 

At  the  present  state  of  knowledge  It  Is  im¬ 
possible  to  say  exactly  what  role  the  mass 
TTipdia.  of  communication  play  in  this  context. 
It  is  unlikely  that  many  adolescents  start 
smoking  merely  becaiise  of  the  Influence  of 
advertisements  and  commercials.  Many 
might  do  so  even  if  they  were  never  exposed 
to  such  advertisement.  However,  there  are 
several  reasons  why  the  mass  media  are  in 
fact  likely  to  influence  this  form  of  be¬ 
havior — ^both  with  respect  to  the  initiation  of 
the  habit  and  its  maintenance.  First,  we 
know  that  in  our  society  a  favorable  climate 
of  opinion  exists  which  supports  smoking 
behavior.  The  mass  media  can  be  quite 
effective  in  reinforcing  this  general  climate 
since  they  conspicuously  avoid  presenting 
content  which  is  inconsistent  with  or  in  op¬ 
position  to  thiiy  general  climate.  This  is  pri¬ 
marily  true  of  cigarette  advertising  since  it 
does  not  present  a  balanced  appeal  to  the  in¬ 
dividual  with  respect  to  both  the  favorable 
and  the  detrimental  effects  involved  in 
smoking. 

In  addition,  the  advertising  appeals  which 
seek  to  promote  and  reinforce  smoking  be¬ 
havior  are  anchored  in  an  awareness  of  the 
fact  that  Individuals  tend  to  see  and  hear  and 
remember  those  things  which  flt  in  with  their 
basic  needs  and  values  and  that  they  are 
likely  to  selectively  respond  or  pay  attention 
to  material  which  directly  or  implicitly  re¬ 
lates  to  these  needs.  For  example,  indi¬ 
viduals  who  are  concerned  about  gaining 
social  status  or  success  in  their  social  con¬ 
tacts  are  likely  to  respond  to  those  mes¬ 
sages  which  directly  or  implicitly  indicate 
that  the  use  of  the  product  will  serve  to  pro¬ 
mote  such  goals.  Those  individuals  who  are 
susceptible  to  this  approach — ^primarily  the 
teenager,  are  likely  to  be  Influenced  by  such 
messages.  While  this  may  not  be  the  sole 
factor  which  determines  whether  or  not  an 
individual  initiates  the  smoking  habit  and 
maintains  it,  it  may  be  quite  effective  in  con¬ 
junction  with  other  forces  operating  upon 
him. 

In  general,  therefore,  it  can  be  safely  as¬ 
sumed  that  a  large  niunber  of  individuals 
who  experience  some  desire  to  start  smok¬ 
ing  along  with  ambivalent  feelings  about  the 
matter,  may  be  sufficiently  influenced  by  the 
mass  media  to  induce  them  to  decide  one  way 
cx  another.  In  this  situation  the  impact  of 
advertisements  and  commercials  may  well  be 
decisive  in  a  very  large  number  of  cases.  The 
reasons  for  this  opinion  are: 

1.  It  is  a  prevalent  view  in  oiu-  society  that 
the  Government  protects  the  public  against 
advertisements  to  promote  the  sale  of  danger¬ 
ous  products.  The  mere  fact  that  advertise¬ 
ment  of  cigarettes  is  officially  tolerated  carries 
an  implication  that  cigarettes  are  not  con¬ 
sidered  as  serious  a  health  threat  as  other 
products  not  generally  tolerated  (for  ex¬ 
ample,  dope  ‘or,  for  that  matter,  "hard 
liquor”) .  Such  an  implication  is  most  likely 
to  be  influential  in  the  case  of  persons  al¬ 
ready  inclined,  though  perhaps  still  hesitant, 
to  take  up  smoking. 

2.  While  no  single  kind  of  commercial,  such 
as  one  promotli^  the  sale  of  one  brand  of 
cigarette  over  another,  can  be  expected  to 
have  much  influence,  the  ciunulative  effect 
of  a  constant  bombardment  by  many  kinds  of 
cigarette  commercials  and  advertisements  is 
a  different  matter.  Together  with  smoking 
heroes  and  heroines  in  many  TV  shows  and 
certain  other  presentations  of  a  similar  lui- 
ture,  it  would  tend  to  create  a  general  im¬ 
age  of  smoking  as  a  typical,  if  not  desiralfle 
cultural  trait  in  our  society.  This  would  re¬ 
inforce  the  social  influences  toward  smcdclng 
that  may  exist  among  adolescent  groups  as 
well  as  weaken  any  rational  counter  argu¬ 
ments. 


3.  The  mere  fact  that  millions  of  dol¬ 
lars  are  spent  yearly  on  advertisements 
for  cigarettes  refiects  a  conviction  on  toe 
part  of  cigarette  manufacturers  that 
such  advertisements  are  effective."* 

Whether  or  not  toe  cigarette  industry 
has  deliberately  attempted  to  exploit  toe 
large  and  vulnerable  youth  market,  its 
advertising,  in  emphatically  reiterating 
toe  pleasures  and  attractions  of  smoking 
without  disclosing  toe  dangers  to  health, 
has  exercised  an  undue  infiuence  over 
the  large  class  of  youthful,  immature 
consumers  or  potential  consumers  of 
cigarettes. 

It  is  not  the  Commission’s  position 
that  all  advertising  should  be  judged  in 
terms  of  a  nonadult’s  standard  of  com¬ 
prehension  and  judgment,  but  the  spe¬ 
cial  factors  reviewed  above  justify  spe¬ 
cial  treatment  in  this  regard  for  cigarette 
advertising,  as  for  the  penny-candy  mer- 
chandishig  practices  condemned  in  toe 
Keppel  case.  Indeed,  toe  nation’s  ad¬ 
vertising  media"*  and  toe  cigarette  in¬ 
dustry  are  aware  that  cigarette  adver¬ 
tising  appealing  to  youth  requires  spe¬ 
cial  atoition.  Of  toe  children  and  teen¬ 
agers  who,  today,  have  already  begim 
to  smoke,  many  thousands  may  die  pre¬ 
maturely  as  a  result  of  diseases  caused 
by  or  associated  with  cigarette  smoking. 
That  may  be  toe  result  of  a  choice  made 
at  an  age  when,  and  with  respect  to  a 
product  as  to  which,  a  mature  balancing 
of  toe  benefits  and  risks  of  smoking  was 
impossible  for  them.  They  will  have 
made  this  (dioice  after  having  been  ex¬ 
posed  to  massive  advertising  constantly 
reiterating  the  attractions  of  smoking 
without  giving  any  intimation  of  toe 

^*Ex.  216,  pp.  1-3  (comments  of  Dra.  Fred 
Helnzelmann  and  Godfrey  M.  Hochbaiun 
concerning  the  proposed  trade  regulation 
rules  for  the  advertising  and  labeling  of  cig¬ 
arettes)  .  See  also,  e.g.,  Exs.  26  (p.  2) ,  63,  64. 
58,  66.  73.  78.  91,  94.  99.  100,  109,  110(a). 
134,  181,  188,  216,  257,  272,  318(h).  335,  356, 
3&9(a),  432,  514.  The  Commissioner  of 
Health  of  the  City  of  Minneapolis  has  stated: 

*T  am  convinced  that  no  serious  Inroads 
can  be  znade  into  the  matter  of  reducing 
cigarette  consumption  In  tbls  coimtry  \intil 
the  massive,  frightening  and  overwhelming 
Impact  of  television  advertising  beamed  at 
Immatzire  yoxmgsters  can  be  curtailed. 
Adults  of  middle  age  and  above  can  carry 
their  own  responsibility  for  their  bad  habits 
since  the  publicity  to  date  certainly  has  been 
adequate.  The  13  year  old  school  child,  on 
the  other  hand,  cannot  properly  evaluate  the 
scientific  evidence,  nor  is  he  partlczilarly 
amenable  to  advice,  caution,  and  threats  on 
the  part  of  the  older  people  whether  they 
be  parents  or  school  authorities.  If  we  could 
only  diminish  the  incessant  bombardment 
of  advertising  on  such  children  I  think  this 
would  be  much  more  effective  than  all  the 
parental  *  lecturing  and  school  propaganda 
that  the  adult  world  can  bring  to  bear  upon 
them."  [Ex.  134.] 

^  The  Television  Code  Review  Board  of  the 
National  Association  of  Broadcasters  recom¬ 
mended  the  following  amendments  to  the 
Cbde:  “Care  should  be  exercised  so  that 
cigarette  smoking  will  not  be  depicted  In  a 
manner  to  impress  the  youth  of  oiu:  country 
as  a  desirable  habit  worthy  of  Imitation”; 
“The  advertising  of  cigarettes  should  not  be 
presented  in  a  manner  to  convey  the  impres¬ 
sion  that  cigarette  smoking  promotes  health 
or  is  Important  to  personal  development  of 
the  youth  of  our  cozmtry.”  Ex.  283,  Ex.  A, 
p.  2. 
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hasards  involved.  The  Commission  con¬ 
cludes  that  the  standard  of  conduct  de¬ 
fined  in  the  trade  regulation  rule  is  re¬ 
quired  by  Section  5  of  the  Trade  Cmn- 
mission  Act  for  the  protection  of  the 
nation’s  youth. 

The  normal  consumer  expectation  is 
that  in  the  absence  of  an  affirmative  dis¬ 
claimer  a  product  intended  for  use  in 
intimate  contact  with  the  human  body 
is  safe.  So  far  as  cigarettes  are  con¬ 
cerned,  this  expectation  is  undoubtedly 
even  more  widespread  amcxig  children 
and  teenagers  than  among  adults. 
Adults  who  read  newspapers,  or  who 
otherwise  keep  up  with  events,  are  likely 
to  have  some  knowledge  of  the  publicity 
concerning  the  hazards  of  cigarette 
smoking.  BCany  children  and  teenagers 
do  not  read  newspapers  or  keep  up  with 
current  events.  Many  young  people  are 
therefore  unaware  of  the  publication  of 
the  report  of  the  Siugeon  General’s  Ad¬ 
visory  Committee  and  other  scientific 
findings  in  the  area,  or,  if  they  have  some 
awareness  of  these  events,  do  not  fully 
understand  their  significance.  ’Thus 
the  contention  that  the  manufacturer’s 
duty  to  disclose  the  dangers  of  smoking 
is  canceled  out  by  the  publicity  that  has 
been  accorded  the  smoklng-and-health 
problem — a  contention  which  in  any 
event  fails,  for  reasons  to  be  discussed — 
is  conspicuously  without  merit  as  applied 
to  the  millions  of  youthful  consumers 
and  potential  consumers  of  cigarettes. 

C.  Arguments  against  the  Commis¬ 
sion's  proposed  action.  Various  aigu- 
ments  were  made  in  the  course  of  this 
proceeding  against  the  Commission’s 
adopting  the  proposed  trade  regulation 
rules.  All  of  these  arguments  have  been 
given  the  most  careful  consideration  by 
the  Commission.  We  shall  attempt  in 
this  section  of  the  report  to  deal  with 
them  f  uUy.”* 

1.  The  publicity  that  has  been  ac¬ 
corded  the  medical  findings  on  the 
health  hazards  of  smoking.  It  is  ar¬ 
gued  that  wide  publici^  has  been  given 
the  Report  of  the*  Surgeon  General’s 
Advisory  Committee  and  other  reports 
or  findings  on  the  health  hazards  of 
smoking  by  the  news  media  or  through 
the  educational  efforts  of  public  and 
private  groups;  that  consequent^  the 
consuming  public  is  aware  of  the  hazards 
of  smoking;  and  that  therefore  the  fail¬ 
ure  to  disclose  these  hazards  in  cigarette 
advertising  and  labeling  is  not  de¬ 
ceptive— no  one  is  fooled  because  every¬ 
one  knows  that  smoking  is  dangerous. 

We  know  of  no  way  of  accurately 
measuring  the  Intensity  and  effect  of 
the  publicity  that  has  been  given  reports 
of  the  hazards  of  cigarette  smoking;  we 
can  only  surmise.  Among  the  many 
millions  of  Americans  who  smoke  cig¬ 
arettes,  or  who  are  considering  whether 
to  begin  smoking  or  resume  smcddng, 
there  are  undoubtedly  some  (probably  a 
very  small  proportion)  who  have  read 
and  digested  the  findings  of  the  Report 
of  the  Surgeon  General’s  Advisory  Com- 


**Tboae  arguments  involving  the  Com¬ 
mission’s  authority  to  conduct  a  trade  reg¬ 
ulation  rule-making  proceeding,  rather  than 
the  merits  of  the  proposed  rules,  are  dis¬ 
cussed  in  Part  VI  of  this  report,  infra. 


mittee  and  who  realize,  further,  that 
these  findings  r^resent  the  consensus 
of  medical  thinking  on  the  subject. 
There  is  probably  a  much  laiger  propor¬ 
tion  consisting  of  people  who  have  read 
(or  heard)  about  the  report  and  have 
a  general  awareness  of  its  findings.  Al¬ 
most  certainly  there  are  many — ^very 
possibly  millions — ^more  whose  only 
awareness,  at  best,  is  that  there  is  a 
"controversy”  over  the  health  conse¬ 
quences  of  cigarette  smoking.  But  there 
is  a  difference  between  knowledge  of  the 
hazards  of  smoking  and  mere  awareness 
that  such  hazards  have  been  alleged  or 
conjectured;  and  clearly  the  members 
of  our  last  consumer  group — and  per¬ 
haps  the  members  of  the  second  group 
as  well — do  not  know  the  fact,  estab¬ 
lished  by  the  Advisory  Committee’s  Re¬ 
port  and  by  other  authoritative  studies, 
that  cigarette  smoking  is  a  cause  of  lung 
cancer  and  other  serious  diseases  and 
contributes  substantially  to  excess  mor¬ 
tality.  Since  a  substantial  segment  of 
the  consuming  public  is  in  all  probability 
not  aware  of  this  fact — a  fact  plainly  ma¬ 
terial  to  their  deciding  whether  or  not  to 
consume  cigarettes — ^the  seller’s  fail¬ 
ure  to  disclose  it  is  deceptive,  notwith¬ 
standing  the  publicity  that  has  been 
given  the  question  of  smoking  and 
health. 

In  every  false  and  misleading  adver¬ 
tising  case,  it  can  be  contended  that  the 
challenged  advertisement  is  not  in  fact 
deceptive  because  the  public  has  infor¬ 
mation.  obtained  from  other  sources  than 
the  advertiser,  that  cancels  out  axiy  pos¬ 
sibly  misleading  qualities  of  the  adver¬ 
tisement  itself.  The  contention  is  a  rea¬ 
sonable  one,  where,  for  example,  the 
false  Impression  created  by  the  chal¬ 
lenged  adveitis^ent  is  preposterous  and 
the  Commission  can  infer  that  all  but  an 
insignificant  and  unrepresentative  seg¬ 
ment  of  the  consuming  public  would,  an. 
the  basis  of  common  knowledge  and  ex¬ 
perience,  give  no  credit  to  it.  That  is  not 
the  present  situation.  There  is  nothing 
preposterous  in  a  person’s  assuming, 
fitnn  the  absence  of  any  statonent  to 
the  contrary  in  cigarette  advertising  and 
labeling,  that  the  dangers  of  smoking 
have  not  been  established.  It  is  not  un¬ 
realistic.  on  the  basis  of  the  Commission’s 
experience  with  consumer  reactions  and 
attitudes,  to  suppose  that  this  assump¬ 
tion  is  in  fact  widespread  among  con¬ 
sumers  and  potential  ccmsumers  of  ciga¬ 
rettes.  ’Ihe  record  of  this  proceeding 
supports  such  a  finding  (see.  e.g.,  note 
119,  infra). 

Furthermore,  the  argiunent  that  every¬ 
one  is  aware  of  the  health  hazards  of 
smoking  fails  to  take  adequate  account  of 
the  existence  of  different  levels  of  aware¬ 
ness.  To  be  remotely  or  dimly  aware  of 
a  subject  is  not  the  equivalent  of  having 
the  kind  of  knowledge  upon  which  people 
normally  act.  Much  of  the  publicity 
concerning  the  health  implications  of 
cigarette  smoking  is  mere  hearsay. 
Many  people  are  aware  that  it  has  been 
said  that  smoking  is  harmful;  but  this  is 
not  the  same  as  knowing  that  smoking  is 
harmful.  Relatively  few  have  studied  the 
sources  of  the  publicity  themselves — for 
example,  the  Advisory  Committee’s  Re¬ 
port.  As  far  as  many,  and  perhaps  most, 


people  are  concerned,  the  hazards  of 
snudcing  are  in  the  class  of  rumor — albeit 
disquieting  rumor — rather  than  fact. 
Hiis  is  an  impression  that  has  probably 
been  reinforced  by  the  cigarette  indus¬ 
try’s  refusal  to  admit  that  smoking  is  in 
fact  dangerous,  and  by  the  failure  of  gov¬ 
ernment  to  take,  as  yet.  affirmative  steps 
to  protect  the  public  from  tiie  hazards  of 
smoking.  ’The  Commission  cannot  rely 
on  the  public’s  vague,  imspecific  and  (as 
we  are  about  to  see)  merely  transient 
awareness  of  advertising  falsehoods  as 
an  excuse  for  not  proceeding  against 
th^. 

Such  awareness  is  an  especially  inade¬ 
quate  substitute  for  actual  knowledge  in 
the  case  of  a  product,  such  as  cigarettes, 
the  consiunption  of  which  is  a  habit  diffi¬ 
cult  to  break.  As  the  Surgeon  General’s 
Advisory  Committee  observed,  “the 
smoking  habit  is  linked  with  so  many  as¬ 
pects  of  a  person’s  psychological  make-up 
that  mere  intellectual  awareness  of  risks 
involved,  even  among  those  with  rather 
intimate  and  intensive  contact  with  the 
subject,  is  insufficient  to  overcome  other 
d3rnamic  factors  Involved.”  (ACR  375.) 
For  a  person  habituated  to  smoking,  it 
may  provide  a  convenient  mestns  of  evad¬ 
ing  the  question  of  whether  to  discon¬ 
tinue  smoking  because  of  the  health  haz¬ 
ards  Involved  to  view  the  whole  problem 
as  an  unsettled  “controversy” — a  health 
“scare”  the  objective  significance  of 
which  has  not  been  established  but  only 
discussed.  In  other  words,  the  habitu¬ 
ating  nature  of  smoking  is  Itself  a  barrier 
to  full  awareness  and  appreciation  of  the 
hazards  of  smoking,  at  least  by  the  con¬ 
firmed  smoker.  The  barrier  cannot  be 
surmounted  if  the  cigarette  manufac¬ 
turers,  by  their  failure  to  disclose  the 
dangers  of  smoking  in  their  advertising 
and  labeling,  permit  those  dangers  to 
remain  in  the  category  of  pme  rumor 
or  hearsay.  The  publicity  accorded  the 
problem  of  smoking  and  health  has  not 
gone  so  far  as  to  implant  in  the  minds 
of  the  consiuning  public  actual  knowledge 
that  smoking  is  a  substantial  health 
hazard. 

’Ihere  is  no  inconsistency  in  holding 
that  such  disclosure  is  necessary  because 
of  lack  of  sufficient  public  knowledge  of 
the  hazards  of  smoking  and  in  recogniz¬ 
ing,  as  the  Commission  has  implicitly 
throughout  this  report,  that  there  is  con¬ 
siderable  public  concern  with  smd  anxiety 
about  the  hazards  of  smoking.  In  the 
first  place,  a  deception,  to  be  actionable, 
need  not  be  imiversal.  If  many  people 
are  cognizant  of  the  hazards  of  smoking, 
many  others,  and  probably  more,  are  not. 
In  the  second  place,  while  there  is  little 
doubt  that  the  publicity  accorded  the 
smoking  and  health  problem  has  engen¬ 
dered  widespread  anxiety  about  smok¬ 
ing — anxiety  which  some  cigarette  ad¬ 
vertising.  at  least,  has  attempted  to  al¬ 
lay  — there  is  an  obvious  difference  be¬ 
tween  a  generalized  anxiety,  suspicion  or 
fear,  on  the  one  hand,  and  particular¬ 
ized  knowledge  of  a  fact,  on  the  other. 


***Ab  noted  In  Part  m  of  this  report,  the 
marked  shift  in  cigarette  constimption  from 
plain-  to  fllter-tip  cigarettes  In  the  last  ten 
years  apparently  reflects  consxuners’  anxiety 
about  the  health  consequences  of  smoking. 
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The  existence  of  the  former  kind  of 
awareness  without  the  latter  is  l&elj  to 
create  public  confusion,  and  theref oroln- 
creases  rather  than  eliminates  the  need 
for  clear  disclosure  in  cigarette  adver¬ 
tising  and  labeling  that  smoking  is  a  sub¬ 
stantial  health  hazard. 

An  argument  based  on  the  present 
level  of  public  awareness  of  the  Ad¬ 
visory  Committee’s  Report  or  other 
sources  fails,  in  any  event,  to  reckon 
with  the  dynamic  factors  that  are  in¬ 
volved  here.  It  Is  perhaps  true  that 
today,  but  a  few  months  after  publica¬ 
tion  of  the  Advisory  Committee’s  Report, 
public  awareness  of  the  hazards  of  smok¬ 
ing  is  at  a  higher  level  than  previously. 
But  the  release  of  that  Report  was  an 
extraordinary  event.  No  similar  event 
has  occurred  since  or  is  likely  to  occur 
within  the  near  future.  The  publicity 
given  the  Report  has  already  diminished 
greatly  and  it  may  be  surmised  that  the 
Report  is  rapidly  receding  in  the  public 
consciousness.  There  is  no  basis  on 
which  to  project  the  amount  of  publicity 
that  will  be  given  the  hesdth  hazards  of 
cigarette  smoking  in  the  future. 

The  question  of  publicity  seems,  in  its 
very  nature,  irreducibly  fluid  and  dy¬ 
namic.  Consider,  for  example,  the  situ¬ 
ation  of  a  child  nine  years  old  at  the 
time  of  the  publication  of  the  Advisory 
Committee’s  Report.  Probably  he  had 
little  or  no  awareness  o^  this  event,  not¬ 
withstanding  the  publicity  given  it  by 
the  news  media.  In  several  years,  say 
1969,  he  will  be  faced  with  deciding 
whe^er  or  not  to  smoke.  The  level  of 
publicity  and  public  awareness  relevant 
to  his  decision  will  not  be  that  of  Jan¬ 
uary  1964  or  that  of  today,  but  that  of 
1969.  We  cannot  predict  now  what  the 
level  will  be  then. 

Even  if  it  be  assumed — ^we  think  con¬ 
trary  to  fact — ^that  publicity  concerning 
the  health  hazards  of  smoking  has  been 
80  unusually  widespread  and  intensive 
that  it  should  have  sufficed  to  bring  home 
the  dangers  of  smoking  to  everyone,  con¬ 
sideration  must  be  given  to  the  counter¬ 
vailing  effects  of  the  industry’s  consist¬ 
ent  refusal  to  acknowledge  the  existence 
of  such  health  hazards,  its  past  denials 
of  their  existence,  and,  most  important, 
its  long-continued  and  massive  adver¬ 
tising,  the  tendency  of  which  to  neu¬ 
tralize  public  awareness  of  the  health 
hazards  of  smoking  has  sJready  been 
discussed.  Not  only  has  cigarette  ad¬ 
vertising  failed  to  disclose  the  dangers  of 
smoking;  it  has  obscured  them.^^  It  is 


^‘'See  B.  243  (testimony  of  President  of 
American  Cancer  Society).  The  State  Di¬ 
rector  of  Health  of  West  Virginia  states : 

“I  am  sure  you  realize  that  members  of  the 
medical  and  public  health  professions  have 
long  been  familiar  with  much  of  the  resemrch 
cited  in  the  Beport  of  the  Advisory  Com¬ 
mittee  to  the  Surgeon  General  of  the  Pub¬ 
lic  Health  Service  on  Smoking  and  Health. 
As  best  we  can,  we  have  attempted  to  inte¬ 
grate  this  knowledge  with  ongoing  programs 
as  a  means  of  combating  the  problem  and 
aspeclaUy  to  prevent  adoption  of  the  smok¬ 
ing  habit  by  youth.  For  the  most  part,  how¬ 
ever,  our  efforts  have  had  little  effect.  In 
my  opinion  this  Is  due  primarily  to  the  tre¬ 
mendous  forces  allied  against  us,  t3rplfled  by 
the  constant  bombardment  of  the  public 
through  mass  media  with  false  and  mislead- 


antmialous  for  the  industry  to  point  to 
pubiieity  concerning  thei^  dangers, 
which  originates  outside  the  industry 
and  which  the  industry,  whether  inten¬ 
tionally  or  not,  has  endeavored  in  its 
advertising  to  cloud  and  obscure,  as  an 
excuse  for  the  industry’s  falling  to  fulfill 
its  obligatiim  to  make  the  consuming 
publice  aware  of  the  dangers."* 

Moreover,  the  simple  fact  that  adver¬ 
tising  for  cigsurettes  has  been  and  con¬ 
tinues  to  be  disseminated,  particularly 
in  the  mass  media,  without  any  disclo¬ 
sure  of  the  health  hazards  of  smoklx^. 
breeds  consumer  misunderstanding  of 
the  extent  to  which  smoking  is  an  estab¬ 
lished,  rather  than  merely  a  conjectmred, 
danger.  The  members  of  the  consmning 
public  know  that  radio  and  television  are 
regulated  by  the  government,  and  that  a 
network  of  state  and  federal  laws  exists 
to  protect  them  f  rmn  dang^ous  products 
and  unfair  or  misleading  advertising. 
When  they  witness  the  continued  and 
unrestricted  dissemination  of  cigarette 
advertising  on  radio  and  television  and 
in  other  media  their  natural,  instinctive 
reaction  is  that  the  danger  of  cigarette 
smoking  cannot  be  an  established  fact — 
else  government  would  take  steps  to  re¬ 
strict  cigarette  advertising,  and  specifi¬ 
cally,  would  require  that  such  advertising 
include  a  disclosure  of  the  danger.  The 
record  of  this  proceeding  clearly  indi¬ 
cates  that  such  reactions  are  wide¬ 
spread."* 


Ing  advertising,  tremendously  Influencing 
public  attitudes  toward  smoking,  and  sub¬ 
merging,  almost  completely,  the  relatively 
small  resomces  medicine  and  public  health 
have  been  able  to  deploy  in  defense  of  their 
position.’*  (Ex.  172,  p.  1.) 

A  recent  article  in  Advertising  Age, 
April  20,  1964,  p.  40,  col.  5,  reports:  “April 
sales  of  P.  Lorillard  Co.  are  running 
ahead  of  last  year’s,  following  a  *low  point’ 
in  February — thanks  in  part  to  ‘record  levels 
of  advertising,’  Morton  J.  Cramer,  president, 
told  the  company’s  annual  meeting  today. 

“Because  of  the  Sxirgeon  General’s  report 
and  ‘competitive  considerations,’  Lorillard’s 
advertising  reached  record  levels  during  the 
flrst  quarter,  he  said.  ‘The  decision  to  spend 
these  record  amounts  was  made  in  the  full 
knowledge  that  commitments  of  this  mag¬ 
nitude  would  signiflcantly  affect  our  already 
depressed  earnings,  but  it  has  already  been 
proved  sound — ^by  the  tiirnaroimd  in  sales,’ 
said  Mr.  Cramer.’’ 

u*See  B.  36  (testimony  of  Senator  Neuber- 
ger) ;  B.  156  (testimony  of  Dr.  Salber) ;  B. 
243-^  (testimony  of  Dr.  Scott,  President  of 
the  American  Cancer  Society) ;  B.  312-13 
(testimony  of  Dr.  Bock);  B.  333  (testimony 
of  Dr.  Graham) ;  Ex.  67  (“The  requirement  of 
notice  of  health  hazard  is  necessary  also  to 
prevent  a  common  implicit  deception:  Amer¬ 
icans  expect  their  government  to  protect 
them  from  health  hazards.  Unless  such  a 
notice  is  required,  a  good  niimber  of  Amer¬ 
icans  will  think  that  cigarettes  cannot  be 
very  hazardous  if  the  Government  permits 
their  sale  without  notice’’);  Ex.  191  (letter 
from  Professor  Lillenfeld  of  the  Johns  Hop¬ 
kins  University  School  of  Hygiene  and  Public 
Health) ;  Ex.  440,  p.  2  (letter  from  Chairman 
of  the  Department  of  Psychology,  Beaver 
College.  Pennsylvania);  Ex.  334  (letter  from 
American  Cancer  Society);  Exs.  296(d),  p. 
1;  372.  The  Chairman  of  the  Department  of 
Sociology  of  the  University  of  Wisconsin 
states: 

“With  regard  to  Buie  1,  there  is  no  ques¬ 
tion  that  this  is  a  necessity  if  the  image  the 
cigarette  advertising  carries  is  to  be  altered. 


The  foregoing  factors  suggest  that  not¬ 
withstanding  the  publicity  that  studies 
and  reports  on  the  health  hazards  of 
cigarette  smoking  have  received,  the  level 
of  public  awareness  of  those  hazards  has 
not  reached  the  point  at  which  to  require 
disclosure  of  them  in  cigarette  sulvertis- 
ing  and  la^Ung  would  be  superfluous. 
Lacking  more  reliable  evidence  of  con¬ 
sumer  understanding  of  those  hazards, 
the  Commission  considers  it  necessary  to 
resolve  doubts  on  this  score  in  favor  of 
the  public. 

2.  The  implications  of  the  Commis~ 
sioTt's  action  in  the  present  matter  for 
other  consumer  products.  Another  8u*gu- 
ment  advanced  against  the  Commission’s 
proposal  to  require  a  cautionary  state¬ 
ment  in  cigarette  sidvertising  and  label¬ 
ing  relies  on  demonstrating  a  reductio 
ad  absurdum.  The  argument  is  that  if 
the  Commission  were  to  impose  such  a 
requirement  on  the  cigarette  Industry, 
logic  would  require  it  to  impose  a  similar 


Currently,  there  Is  no  Implication  that  there 
are  any  dangers  or  potential  hazards  asso¬ 
ciated  with  cigarette  smoking.  Further, 
from  my  limited  experience,  it  appears  to  be 
a  most  common  asstunption  that  the  health 
hazards  associated  with  cigarette  smoking 
are  trivial  because  no  action  is  taken  on  the 
part  of  the  Federal  government.  There 
seems  to  be  an  implicit  assximption  on  the 
part  of  a  substantial  number  of  persons  that 
if  there  was  something  really  wrong  with 
cigarette  smoking,  the  government  would 
do  something  about  it.  The  government  has 
intervened  dramatically  in  the  case  of  ob- 
vioiisly  dangerous  drugs  and  of  immediate 
food  hazards,  and  thus  there  is  some  obvious 
reliance  on  the  government  for  protection 
from  such  hazards.  Since  the  dangers  as¬ 
sociated  with  smoking  are  less  immediate, 
dramatic  or  coercive  action  certainly  cannot 
bo  used.  However,  implicitly,  until  a  cau¬ 
tion  such  as  is  proposed  under  Buie  1  is  in¬ 
stituted,  a  slgniflcant  segment  of  the  popu¬ 
lation  will  continue  to  believe  that  there  is 
no  hazard  because  no  caution  is  required  by 
the  Federal  government.’’  (Ex.  196.) 

Dr.  Saxon  Graham  of  the  Boswell  Park  Memo¬ 
rial  Institute  states: 

“It  is  well  known  to  the  public  that  radio 
and  television  programming  is  regulated  by 
the  federal  government.  The  frequent  repe¬ 
tition  of  advertisements  utilizing  large 
amounts  of  time  indirectly  gives  sanction  to 
the  content  of  these  advertisements  in  the 
viewers’  eyes.  In  my  own  discussions  with 
smokers,  I  have  frequently  heard  the  state¬ 
ment  that,  ‘Smoking  cannot  be  too  bad  for 
you,  or  the  government  would  not  let  them 
advertise  on  the  television.’  In  effect,  the 
government  is  sanctioning  smoking  by  allow¬ 
ing  advertisers  to  use  public  television  and 
radio  time  and  the  mails  to  advertise.  Past 
research,  which  we  and  others  have  done, 
shows  that  the  sanctions  of  authority-flgurea 
are  very  Important  in  smoking.  Thus,  in 
families  where  parents  and  older  siblings 
smoke,  the  probability  that  children  will 
smoke  is  much  increased.  The  effect  of 
physicians’  smoking  on  their  patients’  smok¬ 
ing  habits  has  been  observed  by  many  of  the 
interviewers  in  our  studies.’’  (Ex.  211,  pp. 
4.-5). 

In  the  words  of  the  Royal  College  of  Physi¬ 
cians  of  London,  “Many  smokers  regard  the 
lack  of  any  official  action  against  cigarette 
smoking  as  an  indication  that  the  evidence 
is  at  present  ‘mily  theoretical'  or  ‘mere  sta¬ 
tistics.’  If  the  Government  do  not  consider 
it  necessary  to  take  action,  it  is  argued,  no 
action  is  as  yet  required  of  the  individual.** 
Smoking  and  Health  62  (1962)  (Ex.  B,  App. 
n,  Ex.  28.  p.  62) . 
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requirement  with  respect  to  the  adver¬ 
tising  and  labeling  of  such  products  as 
autcHnobiles,  butter,  candy,  and  aloc^olic 
beverages.  Such  products  are,  however, 
clearly  distinguishable  from  cigarettes 
for  purposes  of  requiring  sdDrmative  dis¬ 
closure  of  health  hasards.  A  few  exam¬ 
ples  should  make  this  clear. 

There  is  some  evidence  that  certain 
foods  may  increase  the  level  of  choles¬ 
terol  in  the  blood  and  thereby  seriously 
endanger  the  health  of  the  eater.  How¬ 
ever,  such  evidence  has  not,  to  our  knowl¬ 
edge,  reached  the  point  at  which  remedial 
action  tqr  this  Commission  would  prob¬ 
ably  be  warranted.  We  are  aware  of  no 
counterpart  to  the  Surgeon  General’s 
Advisory  Committee  on  Smoking  and 
Health  which  has  found  butter,  eggs  or 
any  of  the  other  common  ’’rich”  foods 
to  be  so  hazardous  as  to  warrant,  in  the 
Advisory  Committee’s  words,  ’’remedial 
action”  (ACR  33) .  Should  it  some  day 
become  established  that  consumption  cd 
any  of  these  foods  is  as  dangerous  as 
cigarette  smoking,  remedial  action  by  the 
Trade  Commission,  the*’ Department  of 
Agriculture,  or  some  other  agency  might 
be  appr<H>riate.  We  note,  however,  a 
number  of  significant  distinguishing  fac¬ 
tors,  in  addition  to  the  basic  difference 
regarding  the  nature  and  weight  of  the 
evidence  linldng  the  product  to  disease 
and  death,  as  between  cigarettes  and  rich 
foods:  Cigarette  smoking  is  habit-form¬ 
ing;  it  is  peculiarly  attractive  to  children 
and  teenagers;  and  cigarette  advertising 
has  been  massive  and  continuous — un¬ 
like,  for  example,  egg  advertising. 

The  relevance,  from  the  standpoint  of 
the  need  for  advertising  regulation,  of 
the  fact  that  cigarette  smoking  is  habit¬ 
forming  has  been  emphasized  by  Dr. 
Joseph  Berkson  in  a  letter  to  the  Com¬ 
mission: 

Aa  respects  the  general  question  of  ciga¬ 
rette  advertising,  it  happens  that  1  per¬ 
sonally  think  there  is  a  social  case  fat  some 
sort  of  control,  quite  apart  from  considera¬ 
tion  of  the  speeifle  health  aspects  of  smoking 
imder  recent  disctiasion.  arising  from  the  fact 
that  cigarette  smoking  is  ’’habit  forming.” 
It  is  common  knowledge  that  a  person  who 
has  smoked  far  a  long  time  generally  finds 
it  difficult  and  in  some  cases  virtually  im¬ 
possible,  to  give  up  smoking.  This  is  not  a 
’’psychologic”  effect  but  S  pharmacologic 
effect.  As  a  matter  of  personal  social  philos¬ 
ophy  I  think  the  advertising  of  a  consumer 
IM-oduct  which,  once  purchased,  habituates 
the  consumer  to  continue  its  purchase  is  in  a 
quite  different  category,  with  respect  to  in¬ 
tensive  advertising,  from  that  of  say  automo- 
bUes,  however  po^bly  deadly  the  use  of  the 
latter  may  be.  [Bz.  818(n),  p.  2.] 

It  is  also  true  that  overindulgence 'in 
rich  foods  such  as  candy  or  butter  may 
lead  to  obesity,  a  condition  which  is  dan¬ 
gerous  to  health.  But  this,  unlike  smok¬ 
ing,  is  a  problem  of  excess.  The  dangers 
cigarette  smoking  are  by  no  means 
confined  to  the  excessive  smoker;  ”nor- 
mal”  smoking  is  extremely  dangerous  as 
well.  There  is  no  known  moderate  or 


***  Ths  doctors  and  scientists  who  appeared 
before  the  Commlssicm  in  this  proceeding 
were  unanimous  on  this  pednt.  See,  eg.,  R. 
14-15  (testimony  of  Dr.  Hundley,  Vloe-Chair- 


safe  level  of  cigarette  consumption.^ 
Certainly  the  one-pack-a-day  smoker — 
and  even  a  person  who  smokes  fewer  than 
ten  cigarettes  a  day — incurs  a  grave  risk 
to  his  life  and  health,  as  the  mortality 
taUes  in  the  Advisory  Committee’s  Re¬ 
port  make  clear.**^  Significant  In  this 
regard  is  the  Advisory  Committee’s  find- 


man  of  ths  Surgeon  Qmieral’s  Advisory  Cam- 
mittee),  B.  246  (testimony  of  Dr.  Scott, 
President  of  the  American  Cancer  Society), 
B.  818  (testimony  at  Dr.  Bock) .  B.  882  (tes¬ 
timony  of  Dr.  Oraham) .  R.  621-22  (testinumy 
of  Dr.  Wynder) ;  Bx.  528(n) ,  p.  10  (submittal 
by  Drs.  Wynder  and  Hoffman  of  the  Sloan- 
Kettertng  Institute).  Dr.  Scott  explained: 

Commissioner  Elmam:  Is  there  a  safe  con¬ 
sumption  level  as  far  as  cigarette  wnnking 
is  conoemed? 

Dr.  Sooit:  There  must  be,  but  I  don’t 
know  what  the  level  is.  We  know  the  leas 
you  smoke  the  lower  your  risk  to  lung  cancer. 

Commissioner  Eucam:  Stq>poee  a  man 
smiAces  half  a  pack  a  day  and  figures  all 
this  about  cancer  applies  <mly  to  a  heavy 
smoker.  What  would  you  say  to  such  a 
patient? 

Dr.  Scott:  Well.  I  woidd  say.  ’’You  are  on 
the  borderline,  and  if  you  have  a  reason¬ 
ably  high  resistance  to  the  effects  of  the 
nicotine  and  tar  contents  ot  the  cigarette 
smoke,  you  probably  will  escape  the  serious 
effects  of  it.  On  the  other  hand,  if  you 
happen  to  have  a  low  susceptibility  to  it — 
in  other  words,  that  your  body  is  more  re¬ 
sponsive  to  the  effects  of  the  tars  and  nico¬ 
tine  content,  then  you  are  going  to  head  for 
trouble.”  You  see,  th»«  is  a  natural  varia¬ 
tion  in  the  person’s  susceptibility  to  even 
aspirin,  and  to  any  drug,  for  that  matter, 
to  any  product,  including  nicotine  and  cig¬ 
arette  tars. 

So  this  has  to  be  taken  into  consideration, 
too.  And  this  explains  why  everyone  doesn’t 
get  it,  even  though  they  may  smoke  a  pack 
a  day. 

Chairman  Dixon:  What  would  you  tell 
your  patients  about  smoking  cigarettes. 
Doctor? 

Dr.  Scott:  I  tell  my  patients  that  if  they 
are  smoking  half  a  pack  or  a  pack  a  day, 
they  had  better  stop.  If  they  are  smeddng 
a  pack,  they  are  surely  headed  for  trouble. 

Chalztnan  Dixon:  Very  few  people  who 
smoke  cigarettes  smoke  less  thaw  a  pack. 

Dr.  Scott:  Well.  I  don’t  know  what  the  fig¬ 
ures  are.  I  would  accept  your  statement  as 
true.  sir.  [R.  244-M.] 

***’rhe  Surgeon  General’s  Advisory  Com¬ 
mittee  found:  ”For  groups  of  men  smoking 
lees  than  10,  10-19,  90-89,  and  40  cigarettes 
and  over  per  day,  respectively,  the  death 
rates  are  about  40  percent.  70  percent,  90 
percent,  and  120  percent  higher  tbaw  for 
non-smokers.”  (ACR  85-88).  ’These  fig¬ 
ures  make  clear  that  even  the  light  smoker 
nms  a  substantial  risk  of  premature  death 
in  smoking,  and  the  average  pack-a-day 
smoker  a  very  substantial  risk  indeed.  ’Thus, 
“There  is  no  threshold  of  consumption  be¬ 
low  which  a  smoker  may  hold  his  consump¬ 
tion  and  eliminate  excess  risk  of  death;  an 
studies  investigating  a  possible  dose-response 
relationship  indicate  that  even  a  small 
amount  of  cigarette  smoking  carries  a  sub- 
stantiaUy  increased  risk  of  death  from  lung 
cancer  and  other  diseases.  ’Thus,  although 
the  moderation  concept  may  apply  to  advo*- 
tlsing  <a  liquor  or  other  products,  it  is  not 
cogent  in  regard  to  clgaicttes.  Moderation 
in  smoking  is  associated  with  a  significantly 
higher  risk  of  death  than  that  associated 
with  no  smoking.”  Letter  from  Dr.  Saxon 
Oraham  of  the  Rosw^  Park  Memorial  In¬ 
stitute.  Ex.  211,  p.  4. 


ing  that,  ”Bi  comparison  with  non- 
smokers,  average  male  smokers  of  dga- 
rettes  have  approximately  a  9-  to  10-fold 
risk  of  developing  lung  cancer”  (ACR  31 ; 
emphasis  added). 

Moreover,  there  do  not  appear  to  be 
any  accepted  criteria  for  distinguishing 
’’moderate”  from  ’’excessive”  smoking. 
It  wcHild  be  more  accurate  to  speak  of 
degrees  of  excess.  While  we  may  as¬ 
sume  that  the  normal  person  eats  in 
moderation  and  does  not  beccxne  obese, 
we  may  not  assume  that  the  “normal” 
smdker  is  not  seriously  endangered  by 
his  habit  On  the  contrary,  it  appears 
that  only  the  abnormal,  al^ical 
sm<^er — one,  perhaps,  who  sm(^es  only 
one  or  two  cigarettes  a  day,  or  never  in¬ 
hales,  or  discontinues  smohing  after  a 
few  years — may  escape  seriously  endan¬ 
gering  himself. ' 

The  cmnparison  of  cigarettes  and  al¬ 
coholic  beverages  is  also  inexact  Alco¬ 
holism,  along  with  its  derivative  physical 
ailments,  is  a  very  serious  social  problem, 
but  it  is  a  problem,  again,  of  excess.’’^ 
Alcohol  in  moderation  is  not  generally 
considered  deleterious  to  the  health  of 
the  user.  Indeed,  it  is  frequently  pre¬ 
scribed  by  doctors  for  the  treatment  of 
various  ailments  (see,  e.g.,  R.  248). 

Another  significant  point  of  contrast 
between  alcoholic  beverages  and  ciga¬ 
rettes  has  been  made  in  the  Report  on 
Smoking  and  Health  of  the  Roi^  Col¬ 
lege  of  Physicians  of  London:  “While 
many  if  not  the  majority  of  people  enjoy 
alcoholic  drinks  on  relatively  Infrequent 
occasions,  however,  there  are  very  few 
occasional  smokers.  Most  smokers  con¬ 
sume  a  regular  daily  amount  of  tobacco. 
It  appears  that  smoking  is  generally 
much  more  habit-forming  than  drink¬ 
ing.”  (p.  42.) 

But  a  more  basic  distinction  between 
alcoholic  beverages  and  cigarettes  as  far 
as  compeUed  disclosure  of  health  dan¬ 
gers  in  advertising  and  labeling  is  con¬ 
cerned  is  that  the  advertising,  labeling, 
and  sale  of  alcoholic  beverages  are  sub¬ 
ject  to  an  elaborate  network  of  public 
and  private  regulation  that  has  no  par¬ 
allel  in  the  cigarette  industry.  It  is  com¬ 
mon  knowledge  that  advertisements  for 
hard  liquor  are  not  broadcast  on  radio 
or  television,  that  liquor  advertising  has 
consistently  eschewed  the  themes  of  ro¬ 
mance,  contentment  and  sociability  that 
figure  so  prominency  in  cigarette  adver¬ 
tising,  and  that  alcoholic  beverages  are 
labeled  to  disclose  the  alcoholic  content. 
Advertising  for  alcoholic  beverages  is 
subject  to  comprehensive  and  detailed 
regulation  by  the  United  States  Treas¬ 
ury  Department  and  conforms  to  strin¬ 
gent  industry-wide  codes  which  long 
predate  any  efforts  by  the  cigarette  in- 


^’Ibe  problem  of  drunken  driving,  which 
is  also  a  serious  problem  of  public  safety, 
is  not  necessarily  a  problem  of  alcoholism. 
It  is,  however,  dealt  with  by  more  stringent 
remedies  than  any  requirement  of  dlscloe- 
ing  the  hasards  of  drunken  driving  in  auto¬ 
mobile  advertising  could  provide — ^vlz.,  crim¬ 
inal  penal  tiec. 
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dustry  at  systematic  self-regulation.“* 
The  places  in  which  alcoholic  beverages 
may  be  purchased,  and  even  the  prices 
of  alcoholic  beverages,  are  commonly 
fixed  by  state  law.  The  Federal  Con¬ 
stitution,  of  course,  expressly  permits 
local  prohibition  of  the  sale  of  alcoholic 
beverages.  And  the  sale  of  alcoholic 
beverages  to  minors  is  carefully  regu¬ 
lated. 

The  short  of  it  is  that  alcoholic  bever¬ 
ages  have  been  recognized  by  law,  by 
government,  and  by  industry  as  a  dan¬ 
gerous  product,  and  their  sale,  advertis¬ 
ing.  labeling,  and  even  use  are  regu¬ 
lated  to  a  degree  wholly  unknown  in  the 
cigarette  industry.  The  necessity  for 
additional  regulation  in  the  form  of  com¬ 
pelled  disclosure  of  dangers  in  all  adver¬ 
tising  and  labeling  presents,  therefore, 
a  quite  different  question  from  the  case 
of  cigarettes. 

Ihe  automobile  is  undoubtedly  a  dan¬ 
gerous  instrumentality.  Here  again, 
however,  society  has  already  taken  spe¬ 
cific  and  substantial  steps  to  protect  the 
public  from  physical  injury.  No  person 
may  drive  without  a  license.  Numerous 
laws,  many  providing  for  heavy  penalties, 
regulate  the  use  of  the  automobile. 
Many  states  have  comprehensive  inspec¬ 
tion  requirements  to  ensure  the  safety  of 
automobiles.  Driving  by  minors  is 
strictly  regulated.  In  light  of  the  ex¬ 
tensive  and  explicit  public  concern, 
manifested  in  a  great  network  of  legal 


Federal  Alcc^oUc  Administration  Act  of 
1935,  40  Stat.  984,  as  amended,  27  UA.O. 
section  205(f).  See  O’Neill,  Federal  Activity 
in  Alcoholic  Beverages  Control,  7  Law  & 
Contemp.  Prob.  570  (1940). 

“The  federal  agency  charged  with  the  regu¬ 
latory  powers  over  advertising  of  intoxicat¬ 
ing  beverages  is  the  Alcohol  and  Tobacco 
Tax  Division  of  the  Internal  Revenue  Service. 
Ihe  somce  of  this  unit’s  authority  over  the 
Interstate  liquor  trade  is  derived  from  the 
Federal  Alcoholic  Administration  Act  of  1935, 
which  empowers  the  Division  to  promulgate 
regulations  and  standards  necessary  to  in¬ 
sure  truthful  advertising.  ’The  authority  so 
vested  seems  more  extensive  than  that  dele¬ 
gated  to  the  other  administrative  agencies 
considered.  Not  only  does  the  Division  have 
the  authority  to  act  against  deceptive  and 
misleading  representations  but  it  may.  under 
its  power  to  implement  the  statute  by  formu¬ 
lating  its  own  standards,  require  the  affirma¬ 
tive  disclosure  of  pertinent  information  in 
advertisements.  ’This  is  the  basis  for  regu¬ 
lations  necessitating  the  inclusion  In  all 
liquor  advertisements  of  the  name  and  ad¬ 
dress  of  the  advertisers,  the  class  and.  type 
ot  the  product,  and  the  alcoholic  content 
of  the  beverage.  This  function  may  be  de¬ 
scribed  as  Insuring  not  only  truthful  adver¬ 
tising  but  also  informative  advertising.  To 
implement  these  provisions  an  elaborate  and 
detailed  classification  as  to  vintage,  alcohol 
content,  type,  etc.  is  provided  as  a  guide  by 
which  the  sufficiency  and  accuracy  of  the 
representations  can  be  judged.  Label  iden¬ 
tification  and  misl^nding  are  likewise 
closely  supervised  by  the  Division,  and  all 
labels  mvist  be  submitted  for  approval  before 
use.  The  effect  of  this  extensive  nfie-maklng 
power  has  been  to  transform  the  liquor  busi¬ 
ness  into  the  most  thoroughly  regulated  and 
wefully  supervised  of  all'industries.”  Note, 
^e  Regulation  of  ’Advertising,  56  Ool.  L.. 
»ev.  1018,  1049-50  (1956).  See  also  id.,  at 
1066  (state  regulation  of  liquor  advertlsl^). 

“‘For  example,  laws  forbidding  drunken 
urlving  regpiiate  the  xise,  rather  than  the  sale 
M  such,  of  liquor. 


regulations,  for  safe  driving,  it  is  most 
improbable  that  a  significant  number  of 
automobile  purchasers  are  unaware  that 
the  automobile  is  a  dangerous  instru¬ 
mentality.  Society  has  taken  most 
elaborate  pains  to  bring  this  truth  home 
to  every  driver.  There  is  no  parallel  in 
the  case  of  cigarettes.  For  example,  no 
license  is  required  to  smoke  a  cigarette, 
and  smoking  by  minors  is  a  matter 
largely  of  parental,  not  public,  regula¬ 
tion.  The  absence  of  a  comprehensive 
scheme  for  the  regulation  of  the  ciga¬ 
rette  industry  at  all  comparable  to  that 
which  governs  automobiles  and  driving 
makes  it  imperative  that  the  Commission 
so  enforce  Section  5  as  to  ensure  at  least 
minimal  public  knowledge  of  the  hazards 
of  smoking. 

To  deny  that  cigarettes  are,  for  present 
purposes,  comparable  to  butter,  candy, 
liquor  or  automobiles  is  to  aflinn  that 
the  prlnc^le  requiring  disclosure  of  a 
product’s  hazards  in.  labeling  and  adver¬ 
tising  should  not  be  applied  mechani¬ 
cally  or  uncritically,  or  pushed  to  an 
absurd,  extreme.  It  can  be  applied  only 
on  the  basis  of  the  specific  and  concrete 
facts  and  circumstances  .pertaining  to 
the  particular  product  involved.  Dan¬ 
gers  that  are  obvious  or  generally  known 
are  not  required  by  Section  5  of  the 
Trade  Conunission  Act  to  be  disclosed 
by  the  seller.  No  one  would  suggest, 
for  example,  that  every  carving  knife 
should  carry  a  warning  that  the  edge  is 
sharp.  Section  5  is  concerned  with  un¬ 
fair  or  deceptive  acts  or  practices,  and 
if  the  dangers  of  using  a  product  are 
known,  the  seller’s  nondisclosure  of  them 
is  unlikely  to  be  either  unfsdr  or  decep¬ 
tive.  It  is  a  question  of  judgment,  which 
cannot  be  answered  by  any  simple  or 
mechanical  formula,  whether  in  the 
particular  circumstances  the  nondis¬ 
closure  of  a  product’s  hazards  carries  a 
sujncient  probability  of  substantial  pub¬ 
lic  injury  to  justify  remedial  action.  It 
is  also  a  question  of  judgment  whether 
the  appropriate  remedy  is  a  reqifirement 
of  disclosure  in  labeling  alone,  or 
whether  the  requirement  should  extend 
to  advertising. 

The  foregoing  should  dispel  fears  that 
the  Commission’s  action  in  this  proceed¬ 
ing  has  sweeping  implications  for  the 
advertising  and  labeling  of  consumer 
products  other  than  cigarettes.  The 
Commission’s  conclusion  that  disclosure 
of  the  danger  of  use  of  the  product  is 
required  by  Section  5  of  the  Trade  Com¬ 
mission  Act  in  all  advertising  and  label¬ 
ing  of  cigarettes  is  based  on  a  combi¬ 
nation  of  special  factors  not  necessarily 
present  in  the  case  of  any  other  product. 
This  trade  regulation  rule  should  not  be 
regarded  as  a  precedent  compelling 
similar  regulation  of  the  butter,  candy, 
liquor,  automobile,  or  other  industries. 

3.  Whether  the  Commission  should 
cede  the  problem  of  regulating  cigarette 
advertising  and  lab^ng  to  Congress.  It 
has  been  suggested  that  in  view  of  the 
magnitude  and  public  importance  of  the 
problem  of  cigarette  advertising  and  la¬ 
beling  in  light  of  the  health  hazards  of 
cigarette  smoking,  the  Commission 
should  relinquish  its  jurisdiction  of  the 
problem  and  leave  to  Ccmgress  the  task 
of  devising  an  appn^rlate  solution  to  it. 


Congress,  however,  delegated  the  task  of 
preventixig  imfair  or  deceptive  acts  or 
practices  in  commerce  to  the  Commis¬ 
sion,  and  the  advertising  and  labeling  of 
cigarettes  are  clearly  subject  to  the  Com¬ 
mission’s  jmlsdiction  as  created  by  Con¬ 
gress.  We  are  now  asked  in  effect  to  re¬ 
delegate  to  Congress  our  responsibilities 
for  preventing  unfair  or  deceptive  acts 
or  practices  in  the  cigarette  Industry. 
We  are  without  power  to  do  so,  in  the  ab¬ 
sence  of  action  by  Congress  curtailing 
the  Commission’s  jurisdiction. 

Specifically,  it  is  contended  that  the 
problem  of  cigarette  advertising  and 
labeling  in  relation  to  the  health  hazards 
of  smoking  should  be  left  by  the  Com¬ 
mission  to  Congress,  first,  because  the 
Commission  is  not  competent  to  appraise 
the  medical  and  scientific  issues  involved, 
and  second,  because  the  impact  of  Com¬ 
mission  action  on  the  prosperity  of  the 
cigarette  industry,  and  on  the  national 
economy,  is  Ukely  to  be  drastic.  As  to 
the  first  point,  however,  for  reasons  al¬ 
ready  stated  we  believe  that  the  Com¬ 
mission  is  entitled,  and  indeed  compelled, 
to  accept  the  findings  and  conclusions 
contained  in  the  Report  of  the  Surgeon 
General’s  Advisory  Committee.  Those 
findings  and  conclusions,  which  we  deem 
authoritative,  provide  a  comprehensive, 
reliable  and  fully  adequate  medical  and 
scientific  predicate  for  the  rule  and  this 
report.  It  is  premature  to  consider  how 
in  the  future  the  Commission  should  deal 
with  aspects  of  the  smoking  and  he^th 
problem  not  before  it  in  this  proceeding. 

So  far  as  the  impact  of  this  trade  regu¬ 
lation  rule  on  tiie  cigarette  industry,  and 
derivatively  on  the  total  national  econ¬ 
omy.  Is  concerned,  the  catastrophic  C(»i- 
sequenees  of  Commission  action  pre¬ 
dicted  by  some  of  the  witnesses  at  the 
public  hearings  in  this  matter  are  en¬ 
tirely  too  i^)eculative  to  warrant  the 
Commission’s  failing  to  perform  its  clear 
statutory  duties.  It  is  suggested  that, 
should  disclosure  of  the  hazards  of  ciga¬ 
rette  smoking  be  required  in  all  advertis¬ 
ing  and  labeling,  the  consumption  of  cig¬ 
arettes  would  immediately  decline  so  se¬ 
verely  as  to  cause  great  hardship  to  the 
industry,  and  consequent  dislocation  to 
the  econdhiy  as  a  whole  due  to  the  im¬ 
portance  of  the  Industry  to  the  national 
economy.  If,  however,  as  this  suggestion 
presupposes,  the  industry’s  failure  to  dis¬ 
close  in  its  advertising  and  labeling  the 
hazards  of  smoking  is  principally  respon¬ 
sible  for  the  present  high  level  of  ciga¬ 
rette  consumption — ^if  substantially  fewer 
cigarettes  would  be  consumed  if  the  dan¬ 
gers  of  smoking  were  disclosed  to  the 
public  in  cigarette  advertising  and  label¬ 
ling — ^that  would  seem  to  make  more 
rather  than  less  imperative  the  necessity 
of  immediate  action  by  the  Commission 
to  compel  such  disclosure. 

Be  that  as  it  may,  the  precise  effect 
that  the  Commission’s  action  would  have 
pn  the  cigarette  industry,  let  alone  on 
the  national  economy  as  a  whole,  cannot 
be  even  roughly  estimated  at  this  time. 
Even  assuming  that  the  Commission  is 
authorized  to  permit  the  continuation  of 
unlawful  marketing  practices,  in  a  form 
endangering  human  life  and  safety,  on 
grounds  of  economic  hardship,  it  plainly 
may  not  do  so  wh^,  as  here,  the  prob- 
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ability  of  such  hardship  is  ounpletely  un¬ 
certain.  We  iK>te  that  the  witnesses  who 
argued  e«>nc»nic  hardship  at  the  public 
hearings  did  so  in  the  form  of  naked 
assertion.  No  supporting  data  were  ad¬ 
duced  that  would  afford  the  Ck)mmi8sion 
vaore  than  a  puvely  conjectural  basis  for 
assessing  the  economic  hardship,  if  any, 
that  comiriiance  with  the  trade  regula¬ 
tion  rule  promulgated  herewith  would 
entail. 

4.  Whether  cigarette  advertising  and 
labeling  should  be  left  to  industry  self- 
regulatUm.  At  the  public  hearings  in 
this  matter,  the  spokesman  for  the  To¬ 
bacco  Institute  rec<»nmended  that  the 
entire  problem  of  eliminating  unfair  or 
deceptive  acts  or  practices  from  ciga¬ 
rette  advertising  and  labeling  be  left 
for  solution  by  cooperative  action  among 
the  members  of  the  cigarette  industry. 
It  was  stated  at  that  time  that  the  in¬ 
dustry  was  working  on  advertising 
guidelines,  but  no  details  were  given. 

However,  no  industry  representative 
has  indicated  that  cigarette  manu- ' 
facturers  are  willing  to  disclose  the 
health  hazards  of  cigarette  smoking  in 
advertising  and  labeling,  as  pressed  in 
rule  1  in  the  Commission’s  notice  of  this 
rule-making  proceeding.  The  trade 
regulation  rule  now  being  promulgated 
by  the  Commission  thus  covers  an  area 
which  the  industry  has  not  yet  given  any 
indication  it  intends  to  enter.  Pre^XMsed 
rules  2  and  3  relate  to  afi&rmative  de¬ 
ceptive  and  unfair  representations  in 
advertising  and  labeling.  In  this  report, 
the  Commission  has  dealt  at  length  with 
such  practices.  We  have  declared  the 
standards  of  conduct  to  which  the  mem¬ 
bers  of  the  cigarette  Industry  must  con¬ 
form  in  order  to  avoid  violation  of  the 
Trade  Commission  Act.  The  industry 
has  indicated  an  Intention  of  acting 
voluntarily  to  end  undesirable  practices 
in  the  area  covered  by  proposed  rules  2 
and  3,  and  should  the  industry  succeed 
in  eliminating  such  practices,  there  will 
be  no  need  for  formal  Commission 
action.  Ilie  Commission  has  therefore 
determined  not  to  adopt  proposed  rules 
2  and  3,  or  any  similar  provi^on,  at  this 
time  as  formal  trade  regulation  niles, 
even  though  the  record  of  thitf  proceed¬ 
ing,  and  this  report,  fully  justify  doing 
so.  The  Commission  will  maintain  a 
close  surveillance  of  the  industry’s  efforts 
to  eradicate,  through  voluntary  efforts, 
all  traces  of  unfairness  and  deception  in 
afiOrmative  representations  or  sugges¬ 
tions  in  all  cigarette  advertising  and 
labeling. 

5.  Whether  the  Commission  should 
postpone  all  action  pending  completion 
of  *‘Phase  //".  The  study  of  smoking 
and  health  conducted  under  the  direc¬ 
tion  of  the  Surgeon  General  of  the 
United  States  Public  Health  Service  was 
planned  to  include  two  phases.  Phase  I 
was  the  technical  pha^;  it  was  com¬ 
pleted  with  the  publication  of  the  Ad<v 
visory  Committ^’s  Report.  “Recom¬ 
mendations  for  actions  were  not  to  be 
a  part  of  the  Phase  I  committee’s  re¬ 
sponsibility.  No  decisions  oh  how  Phase 
n  would  conducted  were  to  be  made 
until  the  Phase  I  report  was  available. 
It  was  recognized  that  different  compe¬ 
tencies  would  be  needed  in  the  second 


phase  and  that  many  possible  reeom- 
mendattons  for  action  would  extend 
beyond  the  health  field  and  Into  the 
purview  and  competence  of  other  Fed¬ 
eral  agencies.’’  (ACR  8.)  1\>  date,  no 
final  decisions  as  to  the  conduct  of  Phase 
n  have,  so  far  as  the  Commission  is 
aware,  been  made. 

At  the  public  hearings  in  this  matter, 
it  was  argued  that  the  Commission  ought 
to  withhold  any  remedial  action  pending 
the  completion  of  Phase  n.  (See,  e.g., 
R.  395.)  This  argument  misconceives 
the  scope  and  purpose  of  I%ase  n.  In 
planning  on  separate  phases,  technical 
and  remedial,  the  Public  Health  Service 
and  the  other  interested  bodies  were 
aware  that,  depending  on  the  technical 
conclusions  in  the  first  phase  regarding 
the  hazards  of  smoking,  special  remedial 
action  might  be  appropriate — for  ex- 
fionple,  a  campaign  of  public  information 
and  education,  or  greatly  increased  re¬ 
search — involving  various  public  and 
private  bodies.  (See  Ex.  516(b),  letter 
from  Assistant  to  the  Sturgeon  General 
for  Information.)  Phase  n  was  to  be 
concerned  with  such  action.  There  was, 
however,  no  intention  expressed  that 
Phase  II  should  entail  a  moratorium  on 
the  enforcement  of  laws  governing  un¬ 
fair  or  deceptive  acts  or  practices  in  the 
cigarette  industry,  or  on  any  other  law- 
enforcement  actMties,  whether  under¬ 
taken  by  the  Federal  'Trade  Commission 
or  by  any  other  governmental  agency. 

This  trade  regulation  rule  proceeding, 
and  the  rule  promulgated  herewith,  do 
not  constitute  special  or  extraordinary 
remedial  action  within  the  scope  or  con¬ 
templation  of  Phase  H  of  the  Surgeon 
General’s  study.  As  the  Governor  of 
Kentucky  stated  in  this  proceeding, 
“government  agencies  set  up  to  protect 
the  public  should  provide  the  strongest 
protection  possible  from  those  who  would 
abuse  or  prey  upon  the  public.’’  It  was 
not  the  intention  of  those  who  devised 
the  Surgeon  General’s  study  to  attenuate 
this  duty.  Phase  n  does  not  excuse  the 
Commission  from  enforcing  the  Federal 
Trade  Commission  Act  in  the  cigarette 
industry;  it  does  not  warrant  an  indef¬ 
inite  moratoriiim  on  the  Commission’s 
fulfilling  its  presently  existing  statutory 
responsibilities.  Accordingly,  the  S\ir- 
geon  General  of  the  Public  Health  Serv¬ 
ice,  far  from  accusing  the  Federal  Trade 
Commission  of  having  jumped  the  gim 
on  Phase  II,  has  announced  the  support 
of  the  Public  Health  Service  for  this 
trade  regulation  rule  proceeding.^* 

R.  435.  Similar  views  were  expressed  by 
Congressmen  from  tobacco  states.  E.g.,  “our 
government,  through  this  Commission,  and 
through  other  appropriate  agencies,  has  a 
responsibility  to  let  the  American  people 
know  that  certain  things  may  be  hazardous” 
(R.  440,  Congressman  Fountain);  “I  believe 
that  deceptive  advertising  by  tobacco  com¬ 
panies  and  all  other  American  companies  and 
bxisinesses  should  be  prohibited.”  (R.  445, 
Congressman  Taylor.)  It  was  not  suggested 
that  the  Commission’s  statutory  duties  of 
law  enforcement  have  been  stispended  by  the 
provisions  for  Phase  n. 

“The  Federal  Trade  Commission 
promptly  and  courageously  annoimced  the 
action  it  intends  to  take  within  a  week  fol¬ 
lowing  release  of  the  Advisory  Committee’s 
Report,  actions  designed  to  prevent  the  peo- 


VI.  Trx  Fedkkal  Trade  Commission’s 
Rule-Making  Authoritt 

’This  proceeding  for  the  promulgation 
of  trade  regulation  rules  for  the  advertis¬ 
ing  and  labeling  of  cigarettes  is  author¬ 
ized  by  the  provisions  of  Subpart  F  of  the 
Commission’s  Procedures  and  Rules  of 
Practice  (effective  Aug.  1,  1963) and 
has  been  conducted  in  accordance  with 
the  procedures  specified  in  that  sub¬ 
part.”*  In  his  opening  remarks  at  the 

of  this  country  from  being  deceived  or 
misled  by  cigarette  advertising.  We  intend 
to  support  the  Federal  Trade  Commission  in 
their  proposed  actions — ^because  we  are  con¬ 
vinced  that  the  American  people  have  been 
deceived  and  misled  by  cigarette  advertis¬ 
ing — and  their  health  has  been  harmed  as  a 
consequence.*’  Address  of  Surgeon  General 
Luther  L.  Terry  to  the  National  Press  Club, 
February  25,  1964  (R.  148). 

»»  Section  1.63  of  the  Procedures  and  Rules 
of  Practice  provides: 

Trade  RBOtrLATiOM  Rui.bs — (a)  Nature  and 
authority.  For  the  purpose  of  carrying  out 
the  provisions  of  the  statutes  administered 
by  it,  the  Commission  is  empowered  to  pro¬ 
mulgate  rules  and  regulations  applicable  to 
unlawful  trade  practices.  Such  rules  and 
regulations  (hereinafter  called  “trade  regu¬ 
lation  rules’’)  express  the  experience  and 
judgment  of  the  Commission  based  on  facts 
of  which  it  has  knowledge  derived  from 
studies,  reports,  investigations,  hearings,  and 
other  proceedings,  or  within  official  notice, 
concerning  the  substantive  requirements  of 
the  statutes  which  it  administers. 

(b)  Scope.  Trade  regulation  rules  may 
cover  all  applications  of  a  particular  stat¬ 
utory  provision  and  may  be  nationwide  in 
effect,  or  they  may  be  limited  to  particular 
areas  or  industries  or  to  particular  product 
or  geographic  markets,  as  may  be  appropriate. 

(c)  Use  of  rules  in  adjudicative  proceed¬ 
ings.  Where  a  trade  regulation  rule  is  rele¬ 
vant  to  any  issue  Involved  in  an  adjudicative 
prooei^ng  thereafter  instituted,  the  Com¬ 
mission  may  rely  upon  the 'rule  to  resolve 
such  issue,  provided  that  the  respondent 
shall  have  been  given  a  fair  hearing  on  the 
legality  and  propriety  of  appl3^ng  the  rule 
to  the  particular  case. 

Under  this  procedure,  the  Commission  has 
already  issued  trade  regulation  rules  for  the 
sleeping-bag,  dry-cell  battery,  and  binocular 
industries. 

us  Commission  rule-making  procedures  are 
set  forth  in  iS  1.66-1.67  of  the  Procedures 
and  Rules  of  Practice,  which  provide: 

§  1.66  Initiation  of  Proceedings — ^Peti¬ 
tions.  Rulemaking  proceedings  may  be 
commenced  by  the  Commission  upon  its 
own  Initiative  or  pursuant  to  petition  there¬ 
for  filed  with  the  Secretary  by  any  inter¬ 
ested  person  or  group.  Procedures  for  the 
amendment  or  repeal  of  a  rule  are  the  same 
as  for  the  Issuance  thereof. 

§  1.67  Procedure — (a)  Investigations  and 
conferences.  In  connection  with  any  rule- 
making  proceeding,  the  Commission  at  any 
time  may  conduct  such  investigations,  make 
such  studies,  and  hold  such  conferences  as 
it  may  deem  necessary.  All  or  any  part  of 
any  such  investigation  may  be  conducted 
undm:  the  provisions  of  Subpart  D  of  Part  1 
of  these  rules. 

(b)  Notice.  General  notice  of  proposed 
rulemaking  will  be  published  in  the  Federal 
Register  and,  to  the  extent  practicable, 
otherwise  made  available  to  Interested  per¬ 
sons.  Such  notice  will  delude  (1)  a  state¬ 
ment  of  the  time,  place  and  nature  of  the 
public  proceedings;  (2)  reference  to  the  au¬ 
thority  under  which  the  rule  is  proposed; 
and  (3)  either  the  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the  subjects 
and  issues  involved. 
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public  hearings  on  the  proposed  rules, 
the  Chairman  of  the  Commission  de¬ 
scribed  the  trade  regulation  rule  proce¬ 
dure  in  the  following  words; 

A  Trade  Begulation  Rule-making  proceed- 
I  ing  Is  not  adjudicative  in  character.  It  is  not 
a  proceeding  to  determine  whether  or  not 
particular  persons  or  companies  have  vio¬ 
lated  the  laws  administered  by  the  Commis¬ 
sion.  It  is  prospective,  not  retrospective,  in 
its  application.  Its  pvirpose  is  to  determine 
for  the  future  whether  certain  business  prac¬ 
tices,  if  followed  by  the  members  of  an  in¬ 
dustry,  woxild  be  iinlawful.  Trade  Regula¬ 
tion  Rules  are  not  legislative  in  the  sense 
of  adding  new  substantive  rights  or  obliga¬ 
tions.  Trade  Regulation  Rules  do  not 
broaden  or  expand  the  prohibitions  con¬ 
tained  in  the  statutes  administered  by  the 
Ckmimlsslon,  but.  rather,  define  their  appli¬ 
cation  to  specific  practices  or  a  specidc  in¬ 
dustry  within  the  Jurisdiction  of  the  Com¬ 
mission.  Before  such  a  Rule  is  promulgated 
by  the  Commission,  all  interested  persons  are 
given  full  opportunity  to  present  data,  views 
and  arguments  relevant  to  whether  the  rule 
should  be  adopted. 

If  after  the  Conunlsslon  has  promulgated 
a  rule  any  person  or  company  continues  to 
engage  in  conduct  forbidden  by  the  Rule,  and 
the  Commission  Issues  a  complaint  alleging 
that  such  conduct  is  in  violation  of  a  statute 
enforced  by  the  Conunlsslon.  the  Conunlsslon 
may.  in  such  an  adjudicative  proceeding, 
rely  on  the  Rule  to  the  extent  that  it  is  fair 
and  proper  to  do  so.  In  a  subsequent  adju¬ 
dicative  proceeding  where  a  Trade  Regula¬ 
tion  Rule  is  relied  upon,  the  respondent  may 
challenge  the  legality  and  propriety  of  rely¬ 
ing  upon  the  rule  in  the  particular  ycase. 
IR.  6-6.1 

At  the  public  hearings,  the  question 
was  raised  whether  the  Ccmmlssion  is 


(c)  Participation  by  interested  persons — 
(1)  Submission  of  written  data,  views  or 
arguments.  In  all  rulemaking  proceedings 
the  Conunlsslon  will  afford  interested  per¬ 
sons  an  opportunity  to  participate  in  the 
proceeding  through  the  submission  of  writ¬ 
ten  data,  views  or  argiunents. 

(2)  Oral  hearings.  Oral  Rearing  on  a  pro¬ 
pel  rule  may  be  held  within  the  discretion 
of  the  Conunlsslon.  Any  such  hearing  wlU 
be  conducted  by  the  Conunlsslon,  a  member 
thereof,  or  a  member  of  the  Conunission’s 
staff.  At  the  hearing  Interested  persons 
may  appesu:  smd  express  their  views  as  to  the 
im>po8ed  rule  and  may  suggest  such  amend¬ 
ments,  revisions  and  additions  thereto  as  they 
may  consider  desirable  and  appropriate. 
The  presiding  officer  may  impose  reasoxmble 
limitations  upon  the  leng^th  of  time  allotted 
to  any  person;  if  by  reason  of  the  limitations 
imposed  the  person  cannot  complete  the 
presentation  of  his  suggestions,  he  may 
within  twenty-four  (24)  horns,  file  a  written 
statement  covering  those  relevant  matters 
which  he  did  not  orally  present.  A  tran¬ 
script  of  the  hearing  shall  be  made  and  shaU 
constitute  a  part  of  the  record  of  the 
proceedings. 

(d)  Promulgation  of  rules.  The  Commis¬ 
sion,  after  consideration  of  all  relevant  mat¬ 
ters  of  fact,  law,  policy  and  discretion,  in¬ 
cluding  all  relevant  matters  presented  by 
Interested  persons  in  the  proceeding,  may 
adopt  and  publish  in  the  Federai,  Reoistsb 
an  appropriate  rule,  together  with  a  concise 
general  statement  of  its  basis  and  pur¬ 
pose  and  any  necessary  findings. 

(e)  Effective  date  of  rules.  The  effective 
date  of  any  rule,  or  of  the  amendment,  sus¬ 
pension  or  repeal  of  any  rule  will  be  specified 
^  the  notice  published  in  the  Federai,  Reg- 

which  date  will  be  not  less  than  thirty 
(30)  days  after  the  date  of  such  publication 
except  as  otherwise  provided  by  the  Commis¬ 
sion  upon  good  cause  found  and  published 
^th  the  rule. 


authorized  by  the  Trade  Cfunmifision  Act 
to  conduct  a  trade  regulation  rule  pro¬ 
ceeding  (see,  ejr.,  R.  45-46,  53-54,  57* 
180-90) .  This  pc^  of  the  report  con¬ 
siders  that  and  related  questions  con¬ 
cerning  the  Commission’s  rule-making 
authority. 

A.  The  lawfulness  of  the  trade  regu¬ 
lation  procedure.  1.  The  Nature  of 
Trade  Regulation  Rules.  Section  2(c) 
of  the  Administrative  Procedure  Act  pro¬ 
vides:  “  ‘Rule’  means  the  whole  or  any 
part  of  any  agency  statement  of  general 
or  particular  applicability  and  future 
effect  designed  to  implement,  interpret, 
or  prescribe  law  or  policy.  *  *  ♦”  in 
a  leading  case,  the  Supreme  Court  has 
stated:  “Unlike  an  administrative  order 
or  a  court  judgment  adjudicating  the 
rights  of  individuals,  which  is  binding 
only  on  the  parties  to  the  particular  pro¬ 
ceeding,  a  valid  exercise  of  the  rule- 
making  power  is  addressed  to  and  sets 
a  standard  of  conduct  for  all  to  whom 
its  terms  apply.  It  operates  as  such  in 
advance  of  the  imposition  of  sanctions 
upon  any  particular  individual.’’  Ck)- 
lumbia  Broadcasting  System  v.  United 
States.  316  UB.  407,  418  (1942). 

Section  5(a)  (1)  of  the  Federal  Trade 
Commission  Act  declares  unlawful  all 
unfair  methods  of  competition,  and  un¬ 
fair  or  deceptive  acts  or  practices,  in 
Interstate  commerce.  The  basic  and 
comprehensive  grant  of  power  to  ttie 
Commission  to  enforce  section  5(a)(1) 
is  contained  in  section  5(a)(6),  which 
empowers  and  directs  the  Commission  to 
prevent  the  use  of  such  unfair  and  de¬ 
ceptive  methods,  acts,  and  practices. 
The  promulgation  of  a  trade  regulation 
rule  is  an  exercise  of  the  power  and 
duty  created  by  section  5(a)(6).  The 
Issuance  of  a  cease-and-desist  order 
under  secti(ni  5(b)  is  merely  one  form 
of  exercising  the  general  power  conferred 
by  section  5(a)  (6).  A  trade  regulation 
r^e,  to  use  the  language  of  the  Supreme 
Court,  “is  addressed  to  and  sets  a  stand¬ 
ard  of  conduct  for  all  to  whom  its  terms 
apply.  It  operates  as  such  in  advance 
of  the  imposition  of  sanctions  upon  any 
particular  individual.’’  The  Supreme 
Court  has  held  that  “the  choice  made 
between  proceeding  by  general  rule  or 
by  individual,  ad  hoc  litigation  is  one 
that  lies  primarily  in  the  informed  dis¬ 
cretion  of  the  administrative  agency.’’ 
SJB.C.  V.  Chenery  Corp.,  332  U.S.  194, 
203(1947). 

The  Commission’s  Procedures  and 
Rules  of  Practice  make  clear,^  as  does 
the  Commission’s  formal  notice  com¬ 
mencing  the  present  proceeding,  that 
“Trade  Regulation  Rules  do  not  enlarge 
•  •  *  [the]  substantive  legal  prohibi¬ 
tions  [of  the  statutes  which  the  Com¬ 
mission  administers] ,  but  define  and  par- 


UB  Compare  Section  1.63,  supra  note  127, 
with  Section  1.65,  which  provides:  “Rules 
having  the  force  and  effect  of  law  are  au¬ 
thorized  under  Section  6  of  the  Wool  Prod¬ 
ucts  Labeling  Act  of  1989,  Section  8  of  the 
Pur  Products  Labeling  Act,  Section  5  of  the 
Flammable  Fabrics  Act.  and  Section  7  of  the 
Textile  Fiber  Products  Identification  Act.” 
Section  1.64  provides:  “Quantity  limit  rules 
are  authorized  by  Section  2(a)  of  the  Clay¬ 
ton  Act,  as  amended  by  the  Roblnson- 
Patman  Act.  These  rules  have  the  force  and 
effect  of  law.” 


tioularize  thmi  as  iqiplied  to  specific 
problems  and  conditions.”  ***  Neverthe¬ 
less,  a  position  frequently  taken  at  the 
public  hearings  in  this  matter  by  oppo¬ 
nents  of  the  Commission’s  propos^  rules 
was  that  the  proceeding  is  ultra  vires  be¬ 
cause  the  Commission  has  not  been  au¬ 
thorized  by  Congress  to  promulgate  rules 
having  the  force  and  effect  of  law.^  This 
position  rests,  however,  on  a  manifestly 
false  premise. 

Congress  d^egated  to  the  Commission 
the  task  of  preventing  unfair  trade  prac¬ 
tices.  It  did  this,  as  noted  in  Part  IV 
of  this  report,  because  it  felt  that  con¬ 
ventional  judicial  processes  were  not 
well  suited  to  such  a  task  and  that  it 
might  better  be  performed  within  the 
framework  of  the  administrative  process. 
Undoubtedly.  Congress  intended  the 
Ck>mmission  to  have  a  range  of  powers 
and  procedures  adequate  to  the  fair  and 
effective  discharge  of  its  delegated  re¬ 
sponsibilities.  On  the  other  hand,  Con¬ 
gress  has  determined,  notably  in  the  Ad¬ 
ministrative  Procedure  Act,  that  agency 
action  which  infringes  traditional  pro¬ 
cedural  rights,  such  as  the  right  to  a  fair 
hearing,  should  not  be  permitted.  The 
interest  in  fiexible  and  effective  admin¬ 
istrative  action,  and  the  interest  in  pro¬ 
tecting  the  rights  of  persons  subject  to 
the  agency’s  jurisdiction,  must  both  be 
effectuated.  The  question  is  whether 
the  Commission’s  trade  regulation  rule 
procedure,  as  applied  to  the  problems  of 
cigarette  advertising  and  public  health 
(insofar  as  such  problems  are  within  the 
statutory  jurisdiction  and  responsibili¬ 
ties  of  the  Commission) ,  is  a  lawful  exer¬ 
cise  of  its  duty  to  prevent  unfair  or  de¬ 
ceptive  trade  practices,  or  whether  it  in¬ 
fringes  the  ri^ts  conferred  by  the  Ad¬ 
ministrative  Procedure  Act  or  elsewhere 
or  is  dtherwise  outside  of  the  Commis¬ 
sion’s  authority.  The  question  is  not 
answered  by  mechanical  reliance  on  a 
division  of  all  rules  into  “Interpretive” 
and  “legislative.” 

2.  Rule-making  versus  adjudication  in 
the  administrative  process.  Every-  tri¬ 
bunal  that  decides  cases — even  a  Federal 
court  established  under  Article  m  of  the 
Constitution — is  perforce  engaged  in  sub¬ 
stantive  rule-making.  The  common  law 
is  a  body  of  judge-made  substantive  rules, 
principles,  and  prescribed  standards  of 
conduct.  For  example,  the  federal 
courts  have  developed  a  host  of  so-csJled 
per  se  rules  under  the  Sherman  Act. 
These  principles  are  glosses  upon,  not 
provisions  to  be  found  in.  the  language  of 
the  Sherman  Act.  Such  rules  represent 
the  efforts  of  the  courts  to  define  and 
particularize  the  requirements  of  the  Act. 
Needless  to  ses,  there  is  no  statute  which 
permits  judges  to  make  rules  in  this 
fashion.  None  is  necessary.  The  laying 
down  of  substantive  principles  in  the 


***App.  C.  Infra.  See  also  the  Chairman’s 
opening  remarks  at  the  public  hearings  In 
this  matter,  quoted  supra. 

“‘See,  e.g..  R.  53-54,  83-F,  83-1,  188-89. 
Witnesses  frequently  referred  to  niles  having 
the  force  and  effect  of  law  as  “substantive.” 
See,  e.g.,  R.  57-68,  64.  However,  any  rule, 
even  a  purely  advisory  one.  Is  “substantive” 
if  It  deals  with  the  substantive  requirements 
of  the  laws  administered  by  the  agency  (In 
contrast  to  the  agency’s  rules  of  i^actlce  or 
other  procedural  regulations) . 


8366 


RULES  AND  REGULATIONS 


course  of  adjudication  is  inherent  In  the 
a^udicative  process.  Cf.  Erie  R  Co.  ▼. 
Tyunpkins,  304  U.S.  64  (1938) . 

If  the  courts  may  and  do  make  rules 
in  the  course  of  adjudicating,  a  fortiori 
the  Commission  may — and  indeed  is 
under  a  positive  obligation  to— engage  in 
substantive  rule-making  in  Its  adjudica¬ 
tions.  As  noted  in  Part  IV  of  this  report, 
the  Commission,  in  the  enforcement  of 
section  5  of  the  Trade  Commission  Act, 
has  duties  which  transcend  the  narrowly 
adjudicative.  Congress  could  have  enu¬ 
merated,  and  Q)eciflcally  proscribed,  all 
of  the  trade  practices  it  considered  “im- 
fair."  Had  it  done  so,  the  Commission’s 
task  would  have  been  simi^y  to  apply  the 
law  as  given  to  the  facts  as  found  in  par¬ 
ticular  cases.  For  reasons  of  practi¬ 
cality,  however,  the  task  of  elaborating 
substantive  principles  and  defining 
standards  of  forbidden  conduct —  of  fill¬ 
ing  in  the  bare  policy  outline  drawn  by 
Congress  when  it  determined  that  unfair 
methods  of  competition  in  (xmimerce 
should  be  outlawed — also  was  delegated 
to  the  Commission.  The  C(xnmission 
has  been  made  responsible  not  only  for 
the  prevention  of  unfair  or  deceptive 
practices,  but  also,  and  as  a  necessary 
threshold  step,  for  the  definition  of  such 
prohibited  practices.  It  was  the  inten¬ 
tion  of  its  founders  that  the  Commission 
would  act  creatively  and  imi^inatively, 
within  the  broad  ccmtours  of  section  5,  to 
create  an  up-to-date  body  of  trade  regu- 
lati(m  law.  Even  if  the  C^ommission  had 
never  undertaken  a  sin^e  rule-making 
proceeding,  but  had  confined  itself  ex¬ 
clusively  to  the  adjudicative  frbmework 
provided  in  section  5(b)  of  the  Trade 
Commission  Act,  it  could  not  have 
avoided  continual  involvement  in  sub¬ 
stantive  ’’rule-making”  and  still  have  re¬ 
mained  faithful  to  its  mandate.  Nor  has 
it  avoided  such  involvement  The  law  of 
dec^tive  practices  did  not  exist  in  1914; 
it  was  created  by  the  Commission.  It  is 
a  body  of  substantive  principles  and  de¬ 
fined  standards  of  (XMiduct,  virtually  all 
of  which  were  established  by  the  Com¬ 
mission  in  adjudicative  proceedings. 

To  say  that  an  administrative  agency 
like  the  Commission  has  a  responsibility 
for  substantive  rule-making,  as  well  as 
for  adjudication  in  its  narrow  sense,  is 
another  way  of  saying  that  the  agency 
has  a  positive  role  to  play  in  the  defini¬ 
tion  of  legal  standards.  A  common 
criticism  of  the  federal  administrative 
agencies  has  been  that  they  devote  their 
attention  unduly  to  the  strictly  adjudi¬ 
cative  part  of  their  task— settling  dis¬ 
putes  and  assessing  liability  for  past 
acts — and  slight  the  critical  function  of 
formulating  substantive  policy  and  legal 
standards.”*  The  Commission,  no  less 
than  agencies  having  regulatory  duties 
with  respect  to  specific  industries,  has 
such  a  function.  It  is  to  determine  what 


«*  See,  e.g..  Friendly,  The  Federal  Adminis- 
trstlTe  Agencies:  Hie  Need  for  Better  Defini¬ 
tion  of  Standards  (1962);  Bedford,  National 
Regulatory  Commtoslons:  Need  for  a  New 
Look  (1959);  Landis,  Report  on  the  Regula¬ 
tory  Agencies  to  the  President-Elect  22-24 
(1960);  Tssk  Force  Rep<M^  on  Regulatory 
Oominlsslons  40-42  (1949);  HectOT,  Problems 
of  the  CAB  and  the  Independent  Regxilatory 
Commissions,  69  Tale  L.  J.  931  (1960) . 


trade  practices  should  be  forbidden  as 
unfair  or  deceptive.  Congress  confided 
the  making  of  these  determinations  to 
the  Commission;  and  whether  made  in 
formal  rule-making  proceedings  or  in  ad¬ 
judicative  proceedings,  they  constitute 
the  substantive  principles  and  standards 
of  trade  r^adation  law. 

The  question,  then,  is  not  whether  the 
Commission  may  declare  substantive 
standards  and  principles,  for  it  plainly 
may  and  must.  The  question  is  whether 
the  Commission  may,  in  appropriate 
matters — specifically,  the  matter  of 
cigarette  advertising  and  labeling  in  re¬ 
lation  to  the  health  hazards  of  cigarette 
smoking — utilize  the  procedures  of  the 
formal  rule-making  proceeding  to  pro¬ 
mulgate  substantive  standards  or  prin¬ 
ciples.  or  whether  it  may  promulgate 
them  only  in  the  course  of  adjudication. 
The  latter  course  is  always  open  to  the 
Ckimmission.  However,  there  may  be 
serious  disadvantages,  both  to  the  agency 
and  to  the  persons  subject  to  its  Jurisdic¬ 
tion,  where  substantive  rule-making  is 
conducted  exclusively  as  w  by-product  of 
adjudication.  We  shall  consider  some  of 
these  disadvantages  briefiy  in  this 
section.”* 

(1)  The  Administrative  Procedure  Act, 
in  its  provisions  governing  formal  rule- 
making  proceedings,  requires  that  all  in¬ 
terested  persons  be  given  an  oi^rtunity 
to  express  their  views  on  a  proposed  rule 
before  it  is  finally  adopted  (sec.  4(b)). 
The  reason  for  such  a  requirement  is  ob¬ 
vious.  Those  who  will  be  subject  to  a  rule 
should  have  an  opportunity  to  criticize 
it  or  suggest  modifications.  And.  quite 
apart  from  considerations  of  fairness, 
their  participation  in  the  rule-maktng 
process  is  likely  to  assist  the  agency  in 
formulating  a  practical  and  sound  rule. 
Where  rules  are  made,  not  in  formal 
rule-making  proceedings,  but  in  adjudi¬ 
cative  proceedings,  the  requirement  is 
ordinarily  not  metw  Views  of  all  inter¬ 
ested  persons  are  not  solicited  or  re¬ 
ceived — only  the  views  of  the  particular 
litigants.  Though  a  decision  may  have 
far-reaching  significance  by  reason  of 
the  rule  it  lays  down,  and  affect  many 
persons  besides  the  particular  litigants, 
only  the  latter  will  have  participated  in 
the  rule-making  process;  and,  in  many 
cases,  even  they  will  have  had  no  (^por- 
tunity  to  express  their  views  on  the  rule 
declared  by  the  court  or  tribunal.  See, 
e.g.,  Erie  R.  Co.  v.  Tompkins,  supra. 

(2)  The  kind  of  record  made  in  an  ad¬ 
judicative  proceeding  is  usually  not 
tailored  to  the  needs  of  rule-making. 
The  rules  of  evidence,  and  other  pro¬ 
cedural  safeguards  governing  trial-type 
hearings,  have  been  developed  with  an 
eye  toward  the  determination  of  so- 
called  “adjudicative”  facts — ^who  did 
what,  where,  when,  why,  etc.  Experi¬ 
ence  has  shown  that  issues  of  this  sort 
can  be  most  satisfactorily  dealt  with  only 
if  the  traditional  procedural  rights,  e.g., 
cross-examination,  are  faithfully  ob¬ 
served.  But  the  procedures  designed  for 


^Many  of  the  points  dlsctissed  In  this 
section  are  more  fxilly  developed  In  Peck,  The 
Atrophied  Rule-Making  Powers  of  the  Na¬ 
tional  Labor  Relations  Board,  60  Yale  hJ.  729 
(1961) ,  and  Baker,  Policy  by  Rule  or  Ad  Hoc 
Approach — ^Whlch  Should  It  Be?,  22  Law  A 
C!ontemp.  Prob.  658  (1957). 


determining  individual  liability  are  not 
necessarily  well-adapted  to  the  ascer- 
tainment  of  such  “non-adjudicative” 
matters  of  fact,  policy  and  discretion  up- 
on  Which  rules  of  general  application  are 
based.”*  Hence,  in  formulating  a  sub¬ 
stantive  standard  or  rule,  courts  and  tri¬ 
bunals  frequently  must  rely  on  con¬ 
siderations  outside  the  record  of  the  par¬ 
ticular  case  in  which  the  general  prin¬ 
ciple  is  formulated.’*®  They  may  go  to 
the  records  of  prior  cases,  or  they  may 
rely  upon  sources,  such  as  articles  in 
scholarly  journals  (or  their  own  general 
knowledge  and  experience) ,  that  are  con¬ 
tained  in  no  record.  These  are  useful 
and  proper  approaches,  but  they  have 
their  limitations.  The  records  of  earlier 
cases  may  give  a  broader  picture  of  the 
considerations  relevant  to  formulating  a 
rule  of  general  application  than  the  re¬ 
cord  of  the  particular  case  to  be  decided, 
but  it  may  not 'be  broad  enough,  espe¬ 
cially  if  a  novel  problem  area  is  involved. 
If  the  court  or  tribunal  engages  in  pri¬ 
vate  research  or  draws  upon  its  private 
experience,  the  parties,  and  other  persons’ 
who  will  be  subject  to  the  rule,  may  have 
neither  notice  of,  nor  opportunity  to  re¬ 
fute,  the  authorities  or  other  sources  re¬ 
lied  upon. 

To  predicate  rules  developed  in  the 
course  of  adjudication  on  matters  outside 
the  actual  record  of  the  case  is  a  tradi¬ 
tional  and  necessary  incident  of  the  judi¬ 
cial  and  administrative  processes.  It  is 
done  constantly.  It  has  been  expressly 
sanctioned  by  the  Supreme  Court  in  the 
context  of  administrative  adjudication, 
the  Court  emphasizing  that  the  agencies 
are  intended,  and  not  merely  permitted, 
to  decide  cases  on  the  basis  of  their  broad 
knowledge  and  experience  as  well  as  the 
actual  record.’**  But  clearly  it  may  not 


**  “The  test  of  the  judicial  process,  tradi¬ 
tionally,  Is  not  the  fair  disposition  of  the  con¬ 
troversy;  It  Is  the  fair  disposition  of  the  con¬ 
troversy  upon  the  record  as  made  by  the  par¬ 
ties.  •  *  *  [For  the  admlnisteatlve]  process 
to  be  successful  In  a  parttexUsu:  field.  It  is  im¬ 
perative  that  controversies  be  decided  as 
‘rightly’  as  possible.  Independently  of  the  for¬ 
mal  record  the  parties  themselves  produce. 
The  ultimate  test  of  the  administrative  is  the 
policy  that  It  formulates,  not  the  fairness  as 
between,  the  parties  of  the  disposition  of  a 
contro^rsy  on  the  record  of  their  own  mak¬ 
ing.”  Landis,  The  Administrative  Process 
38-39  (1938). 

^  A  classic  Instance  of  this  process  is  Dur¬ 
ham  V.  United  States.  94  n.S.  App.  D.C.  228, 
214  F.  2d  862  (1954),  where  a  new  rule  gov¬ 
erning  the  defense  of  inscmlty  In  criminal 
proceedings  was  formulated  on  the  basis  of 
extensive  extra-record  materials. 

See  Republic  Aviation  Corp.  v.  N.LR3., 
324  U.S.  793  (1945);  Radio  Officers*  Union  v. 
NX..RR.,  347  UJ3.  17.  48-49  (1954);  NLR3. 
V.  E.  &  B.  Brewing  Co..  276  F.  2d  594,  598  (6tli 
Cir.  1960) .  Cf .  Ni. HR.  v.  Seven-Up  Bottiing 
Co.,  344  UB.  344  ( 1953 ) .  That  agency  exper¬ 
tise,  as  well  as  record  evidence,  can  support 
a  finding  of  unlawfulness  has  been  held 
specific  reference  to  the  Trade  Cmnmisslon. 
“The  Conunlssion  Is  not  required  to  sample 
public  opinion  to  determine  what  meaning  is 
conveyed  to  the  public  by  partlcxilar  adver¬ 
tisements.  •  •  •  The  Commission,  which  is 
deemed  to  have  expert  experience  In  dealing 
with  these  matters  •  •  •  is  entitled  to  draw 
upon  Its  experience  In  order  to  determine,  in 
the  absence  of  consumer  testimony,  the  nat¬ 
ural  and  probable  result  of  the  use  of  adver¬ 
tising  expressions.”  E.  F.  Drew  fc  Co.  v. 
F.T.C..  235  F.  2d  735,  741  (2d  Clr.  1956) . 
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be  a  completely  ideal  method  of  rule- 
nipiring  in  all  situations. 

(3)  A  related  point  is  that  adherence 
to  the  adjudicative  method  of  rule-mak¬ 
ing  precludes  the  agency  from  utilizing 
those  methods  of  gathering  and  assessing 
facts  that  are  peculiarly  appropriate  to 
the  needs  and  conditions  of  rule-making. 
The  Congressional  committee  hearing  is 
an  example  of  how  a  body  having  legis¬ 
lative  responsibilities  proceeds  in  the  for¬ 
mulation  of  policy.  The  records  of  such 
hearings  ccmtain  matters  of  fact,  argu¬ 
ments  of  law.  and  considerations  of  pol¬ 
icy  and  discretion — the  views,  data,  and 
arguments  of  all  interested  persons. 
Congress  does  not  rely  upon  trial-tsrpe 
proceedings  in  order  to  formulate  the 
content  of  legislation.  For  an  agency 
to  limit  itself  to  such  proceedings  in  for¬ 
mulating  the  content  of  rules  having  gen¬ 
eral  application  seems,  therefore,  a  prac¬ 
tice  of  doubtful  merit.  It  involves  the 
danger  of  cutting  the  agency  off  from 
systematic  access  to  the  broad  range  of 
considerations  that  must  be  taken  into 
account  in  the  rule-making,  in  contrast 
to  the  narrowly  adjudicative,  process. 

(4)  In  an  adjudicative  proceeding,  the 
agency  is  precluded  by  the  separation-of- 
functlons  provisions  of  the  Administra¬ 
tive  Procedure  Act  (S5(c))  from  con¬ 
sulting  those  members  of  its  staff  who 
have  played  a  prosecuting  or  investi¬ 
gative  role  in  that,  or  a  factually  related, 
case.  The  agency  is  thereby  prevented 
from  fully  utilizing  its  expertise,  for  an 
agency’s  expertise  resides  in  large  part  in 
its  staff,  especially  those  members  of  the 
staff  who  have  first-hand  familiarity 
with  the  relevant  facts.  In  a  rule-mak¬ 
ing  proceeding,  the  separation-of -func¬ 
tions  provision  does  not  apply,  there 
being  no  adversary  proceeding,  and  the 
agency  may  draw  fre^  on  the  knowl¬ 
edge  and  experience  of  its  staff.  It  seons 
clear  that  an  agency’s  ability  to  formu¬ 
late  substantive  standards  must  be  im¬ 
paired  when  full  access  to  its  own  staff  is 
denied. 

(5)  The  very  conception  of  a  rule  hav¬ 
ing  application  beyond  the  facts  and  par¬ 
ties  of  the  particular  case,  in  contrast 
to  an  order  or  judgment,  suggests  the  rel¬ 
ative  unsuitability  of  a^udication  as  a 
method  of  rule-making.  Rule-making 
through  adjudication  is  not  always  com¬ 
pletely  fair  and  evenhanded  in  its  re¬ 
sults.  This  is  especially  true  where  a 
practice  sought  to  be  eliminated  is  indus¬ 
try-wide  and  the  i^ency  sues  the  mem¬ 
bers  of  the  industry  one  by  one  to  stop 
the  prsictice.  The  firm  that  first  be¬ 
comes  subject  to  a  final  order  or  decree 
will  be  placed  at  an  unfair  competitive 
disadvantage  vis-a-vis  its  competitors; 
therefore  each  firm  may  feel  compelled  to 
litigate  in  order  to  preserve  competitive 
equality.  Since  an  order  or  judgment 
must  be  based  on  a  finding  of  individual 
liability  in  respect  of  past  practices,  one 
or  more  firms,  though  wdthin  the  rule 
properly  applicable  to  the  industry  as  a 
whole,  may  be  able  to  obtain  dismissal  of 
their  complsdnts  (e.g.,  for  failure  of 
proof)  and  thereby  enjoy  a  competitive 
advantage  over  those  firms  that  are 
mider  order. 

Such  inequities  are  inevitable  con¬ 
comitants  of  industry-wide  regulation  by 
No.  129 - ^9 


the  case-by-caae  adjudicative  method. 
The  Supreme  Court  has  therefore  held, 
with  specific  reference  to  the  Federal 
Trade  Commission,  that  the  courts  are 
not  to  attempt  themselves  to  redress 
such  inequities.^  But  a  rule  promul¬ 
gated  in  a  formal  rule-making  proceed¬ 
ing  is  uniform  and  prospective  in  its 
application.  T^th  its  promulgation,  all 
who  are  subject  to  it  stand  alike,  subject 
to  exactly  the  same  duties. 

(6)  Rule-making  exclusively  by  ad¬ 
judication  tends  to  divert  an  agency 
from  performing  perhaps  its  primary 
and  most  salutary  function,  which  is  to 
provide  guidance  to  the  businessmen 
subject  to  its  jurisdiction  as  to  the  re¬ 
quirements  of  law  and  thereby  obviate 
ttie  waste  and  uncertainty  of  litigation. 
The  focus  in  adjudication  is  on  settling 
a  dispute  over  past  practices,  and  while 
a  rule  may  be  announced  in  the  process, 
it  tends  to  be  done  incidentally  and 
without  sufficient  concern  for  laying 
down  clear  guidelines  for  the  future. 
Most  often,  rules  contained  in  adjudica¬ 
tive  decisions,  whether  judicial  or  ad¬ 
ministrative,  are  not  designated  as  rules 
or  stated  hi  the  form  of  rules.  The  rule 
must  be  inferred  from  tiie  language  of 
the  opinion  and  the  facts  of  the  case;  it 
is  implicit  'rather  than  explicit;  and  it 
may  remain  controversial  and  uncertain 
until  many  subsequent  adjudications 
have  refined  and  clarified  it.  It  may  tqke 
a  long  time  for  a  rule  even  to  be  recog¬ 
nized  8Uid  understood  as  such. 

’The  importance  of  rules  which  are  un¬ 
derstood  from  the  outset  as  defining — 

m  “In  view  Ot  the  scope  of  administrative 
discretion  that  Congress  has  given  the  Fed¬ 
eral  Trade  Commission,  it  is  ordinarily  not 
for  courts  to  modify  ancUlary  features  ot  a 
valid  Commission  order.  This  is  but  recogni¬ 
tion  of  the  fact  that  in  the  shaping  of  its 
remedies  within  the  framework  of  regulatory 
legislation,  an  agency  is  called  upon  to  ex¬ 
ercise  its  specialized,  experienced  Judgment. 
Thus,  the  decislcm  as  to  whether  or  not  an 
order  against  one  firm  to  cease  and  desist 
from  engaging  in  illegal  price  discrimination 
should  go  into  effect  before  others  are  simi¬ 
larly  prohibited  depends  on  a  variety  of 
factors  peculiarly  within  the  expert  under¬ 
standing  of  the  Cknnmlssion.  Only  the  Com- 
oaission,  tar  example,  is  competent  to  make 
an  initial  determination  as  to  whether  and 
to  what  extent  there  is  a  relevant  'industry’ 
within  which  the  particular  respondent  com¬ 
petes  and  whether  or  not  the  nature  of  that 
competition  is  such  as  to  indicate  identical 
treatment  of  the  entire  industry  by  an  en¬ 
forcement  agency.  Momover,  although  an 
aUegedly  iUegal  practice  may  appear  to  be 
operative  throughout  an  ind\istry,  whether 
such  appearances  reflect  fact  and  whether 
all  Arms  in  the  indtistry  should  be  dealt  with 
in  a  single  proceeding  or  should  receive  in¬ 
dividualized  treatment  are  questions  that 
call  for  discretionary  determination  by  the 
administrative  agency.  It  is  clearly  within 
the  special  competence  of  the  Commission 
to  appraise  the  adverse  effect  on  competition 
that  might  result  from  postponing  a  par¬ 
ticular  order  prohibiting  continued  viola¬ 
tions  of  the  law.  Furthermore,  the  Com¬ 
mission  alone  is  empowered  to  develop  that 
enforcement  policy  best  calculated  to  achieve 
the  ends  contemplated  by  Congress  and  to 
allocate  its  available  funds  and  personnel  in 
such  a  way  as  to  execute  its  policy  efficiently 
and  economically.”  Moog  Indxistrles  v. 
F.T.C.,  366  US.  411,  413  (1968)  (per  curiam) . 
See  Note,  18  Rutgers  L.  Rev.  316  (1968). 


clearly,  comprehensively,  and  particu¬ 
larly — ^the  lawful  limits  of  future  conduct 
is  enhanced  in  the  context  of  an  agency, 
such  as  the  Federal  Trade  Commission, 
whose  role  is  preventive  rather  than 
punitive  and  whose  task  is  the  super¬ 
vision  of  trade  practices  of  competing 
businessmen.  As  noted  in  Part  IV  of 
this  report,  the  original  proposals  for  a 
trade  cominission  were  supported  by  the 
business  community,  which  hoped  that 
greater  certainty  could  be  introduced 
into  trade  regulation  law;  and  in  giving 
tile  Commission  a  sweeping  mandate 
but  limited  remedial  powers — ^precatory 
rather  than  truly  injunctive— -Congress 
probably  assumed  that  once  the  Com¬ 
mission  clearly  defined  a  practice  as  un¬ 
fair,  businessmen  would  abandon  it.  It 
is  a  fair  assumption,  surely,  that  so  long 
as  competing  businessmen  ’’know  where 
they  stand  and  that  they  all  stand  alike” 
(Friendly,  op.  cit.  supra  note  132,  at  7) 
they  are  not  likely  to  violate  the  law; 
that  in  the  trade  regulation  area,  at  least, 
law  violations  stem  more  from  competi¬ 
tive  pressures  and  legal  uncertainty  than 
from  wilfulness;  and  that,  therefore,  a 
formal  rule,  clearly  designated  as  such, 
which  states  the  requirements  of  law 
clearly  and  particularly  and  has  a  uni¬ 
form  prospective  application  to  a  whole 
indus^  will  frequently  be  a  more  effec¬ 
tive  method  of  law  enforcwnent,  encour¬ 
aging  voluntary  compliance  and  dis¬ 
couraging  litigation,  than  the  conven¬ 
tional  case-by-case  method. 

Bvislnessmen  are  glad,  as  a  rule,  to  lend 
their  support  to  voluntaiy  and  simultaneous 
abandonment  of  bad  practices.  They  wel¬ 
come  the  chance  to  wipe  the  slate  clean. 
The  overwhelming  majority  are  imwllling  to 
stoop  to  unfair  tactics.  At  times  some  may 
feel  that  they  must  do  so  in  order  to  meet  in 
kind  the  unfair  or  unethical  competition  of 
less  scrupiflous  competitors.  It  is  often  the 
case  that  various  concerns  would  like  to 
abandon  their  use  of  unfair  or  unethical 
methods  if  they  can  but  be  assmed  that 
their  competitors  will  likewise  stop  and  not 
take  advantage  of  the  situation.  [TJJB.C. 
Monograph  No.  84,  Control  of  Unfair  Com¬ 
petitive  Practices  Through  Trade  Practice 
Conference  Procedure  of  the  Federal  Trade 
Commission,  p.  16  (1941).] 

(7)  If  the  tribunal  in  an  adjudicative 
proceeding  is  too  intent  upon  fashion¬ 
ing  rules  for  future  guidance,  the  task 
of  rendering  a  fair  result  on  the  record 
before  it  may  be  slighted.  Since  the  task 
of  assessing  individual  liability  on  the 
basis  of  past  practices  and  the  task  of 
fashioning  rules  of  general  application 
for  future  guidance  are  different,  it  has 
been  argued  that  a  tribunal  which  seeks 
to  lay  down  broad  rules  in  deciding  in¬ 
dividual  cases  may  frequently  fail  to  do 
complete  justice  to  the  parties  before  it. 

(8)  Rules  made  in  adjudicative  pro¬ 
ceedings  are  ordinarily  retroactive  in  ap¬ 
plication,  while,  imder  the  Administra¬ 
tive  Procedure  Act,  rules  made  in  formal 
rule-making  proceedings  (including,  of 
course,  trade  regulation  rules)  are  pros¬ 
pective  only  (§2(c)).  Retroactive  ap¬ 
plication  of  a  rule  may  often  result  in 
hardship.  This  is  especially  so  where  the 
rule  embodies  a  novel  legal  principle  and, 
therefore,  is  not  readily  foreseen.  In  a 
formal  rule-making  proceeding,  the  pos¬ 
sibility  of  undoing  consummated  trans- 
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actions  is  excluded.  Many  auttiorities, 
including  the  Supreme  Court,  have  on 
this  groimd  urged  the  admlnistrattve 
agencies  to  act  where  possible  pro¬ 
spectively  through  rule-making  proceed¬ 
ings.**  It  is  fairer;  it  tends  toward 
more  equal  treatment  of  competitors; 
and  it  may  obviate  hard-fought,  pro¬ 
tracted  litigation  induced  by  unwilling¬ 
ness  to  submit  to  harsh  sanctions. 

Although  cease-and-desist  orders  of 
the  Federal  Trade  Commission,  like  rules, 
speak  to  the  future,  they  often  carry 
retroactive  consequences.  Suppose  that 
a  firm,  acting  in  good  faith,  adopts  a 
trade  name  which  the  Commission  later 
challenges  as  deceptive  and,  after  pro¬ 
longed  litigation,  orders  excised;  the 
firm  is  deprived  of  the  value  of  its  invest¬ 
ment  in  the  trade  name,  which  may  be 
very  considerable.  The  matter  would 
stand  quite  differently  if  prior  to  adopt¬ 
ing  the  trade  name  the  legality  of  the 
firm’s  action  had  been  clearly  defined  in 
a  toade  regulation  rule. 

(9)  Because  a  rule-making  proceed¬ 
ing  looks  to  the  futiire  rather  than  to  the 
past,  it  avoids  the  stigmatization  of  per¬ 
sons  as  law  violators.  One  of  the  princi¬ 
pal  reasons  why  our  legal  traditions  re¬ 
quire  so  extensive  an  array  of  procedural 
safeguards  to  be  afforded  in  adjudicative 
proceedings  is  that  it  is  a  grave  step  to 
adjudge  a  person  or  firm  guilty  of  unlaw¬ 
ful  conduct.  Not  only  may  such  a  Judg¬ 
ment  have  practical  effects,  i.e.,  as  the 
basis  of  remedial  or  punitive  sanctions, 
but  it  carries  with  it  an  inescapable  ele¬ 
ment  of  morsd  condemnation.  It  is  not 
imusual  for  a  violation  of  law  to  be  ad¬ 
judged  on  the  basis  of  a  rule  first  de¬ 
clared  In  the  very  case,  reflecting  a  new 
and  perhaps  unforeseen  view  of  the  law, 
and  grounded  in  general  facts  or  consid¬ 
erations  not  to  be  found  in  the  actual 
record  of  ^e  case.  Businessmen  natu¬ 
rally  resent  teing  branded  as  law  viola¬ 
tors  in  such  a  situation,  and  for  that 
reason  alone  may  be  more  inclined  to 
engine  in  hard-fought  litigation.  Estab¬ 
lishing  substantive  standards  or  princi¬ 
ples  in  formal  rule-making  proceedings 
avoids  this  problem:  a  rule  finds  no  one 
guilty. 

(10)  Rule-making  through  adjudica¬ 
tion  may  often  be  a  prohibitively  time- 
consuming,  costly,  and  inefficient  method 
of  dealing  with  a  problem  common  to 
an  entire  Industry.  Because  of  the  pro¬ 
cedural  rights  and  safeguards  which  are 
a  respondent’s  due  in  administrative,  no 
less  than  in  conventional  civil  or  crim¬ 
inal,  litigation,  adjudicative  proceedings 
before  an  agency  are,  beyond  a  point, 
irreducibly  slow  and  costly  affairs.  These 


>^“811106  th*  Oommission,  unlike  a  court, 
does  have  the  ability  to  make  new  law  pro¬ 
spectively  through  the  exercise  of  Its  rule- 
making  powers,  It  has  less  reason  to  rely  upon 
ad  hoc  adjudication  to  formulate  new  stand¬ 
ards  of  conduct.  *  *  *  The  function  of  filling 
In  the  interstices  of  the  Act  shoxild  be  per¬ 
formed,  as  much  as  possible,  through  this 
quasl-leglslatlve  promulgation  of  rules  to  be 
applied  in  the  future.”  SJl.C.  v.  Chenery 
Corp.,  332  n.S.  194,  202  (1947).  See  Landis, 
op.  clt.  supra  note  132,  at  86-87;  Friendly,  A 
Look  at  the  Federal  Administrative  Agencies. 
60  Ool.  L.  Rev.  429,  437  (1960).  Cf.  Friendly, 
op.  clt.  supra  note  132,  at  20. 


factors  are  greatly  magnified  where  the 
practice  sought  to  be  suppressed  is  in¬ 
dustry-wide  and  many  proceedings, 
rather  than  one,  must  therefore  be  con¬ 
ducted  at  the  same  time.  In  such  a  situ¬ 
ation.  reliance  on  the  case-by-case  ad¬ 
judicative  method  not  only  may  strain 
the  agency’s,  and  the  respondents’,  re¬ 
sources.  and  delay  effective  relief  indefi¬ 
nitely,  but  it  may  also  involve  consid¬ 
erable  waste  and  duplication  of  effort, 
since  common  issues  of  fact  are  bound  to 
recur  throughout  the  series  of  proceed¬ 
ings. 

A  rule-making  proceeding  affords  an 
economical  method  of  consolidating  com¬ 
mon  issues  of  fact  and  law  in  a  stream¬ 
lined,  but  comprehensive  and  fidr,  pro¬ 
ceeding  having  few  of  the  cumbrous  at¬ 
tributes  of  litigation.  Since  such  a  pro¬ 
ceeding  does  not  present  questions  of 
assessing  individual  guilt  or  innocence 
for  past  conduct,  the  strict  procedural 
and  evidentiary  requirements  of  litiga¬ 
tion  are  inapplicable. 

We  have  indicated  ten  reasons  why  a 
formal  rule-making  proceeding  may  be 
preferable  to  an  adjudicative  proceeding, 
or  series  of  adjudicative  proceedings, 
from  the  standpoint  botii  of  government 
and  the  affected  private  parties,  where 
the  problem  is  one  of  fashioning  a  sub¬ 
stantive  standard  to  guide  future  con¬ 
duct;  and  there  are  others.  It  is  not 
surprising  that  the  Supreme  Court,  and 
critics  of  the  administrative  process,  have 
urged  the  agencies  to  give  greater  em¬ 
phasis  to  rule-making  proceedings.***  We 


““  See  8  J:.C.  v.  Chenery  Oorp.,  332  U.S.  194, 
202  (1947);  Friendly,  supra  note  138,  at  436- 
37,  442-43;  Friendly  op.  cit.  supra  note  132, 
at  143-47;  Bernstein,  Regulating  Business  by 
Independent  Commission  179-82  (1955). 

“[I]n  general,  rule-making  is  a  sounder  way 
of  proceeding  than  the  case-by-case  method 
or  general  declarations  of  policy  and  *  *  • 
wherever  appropriate,  it  should  be  employed. 
*  *  *  [E]very  consideration  of  soimd  ad¬ 
ministrative  iM^edure  and  fair  play  argue 
for  following  the  rule-making  route,  where 
It  can  be  employed.”  Baker,  supra  note  133, 
at  671.  nils  principle  has  been  stated  with 
particular  reference  to  the  Trade 
Commission: 

“The  definition  of  unfair  competition  by 
administrative  legislation  is  Incomparably 
superior  to  definition  by  administrative  de¬ 
cision.  The  method  of  Judicial  exclusion 
and  inclvision  does  not  permit  of  a  sustained, 
consistent,  comprehensive  and  speedy  at¬ 
tack  upon  the  trade  practice  problem.  The 
case-by-case  determination  takes  years  to 
cover  even  a  narrow  field;  it  leaves  wide 
lacunae;  false  starts  are  dllficult  to  correct 
and  the  erroneous  decision  Is  Just  as  prolific 
as  a  sound  ruling  in  begetting  a  progeny  of 
subordinate  rules.  In  a  controversy  between 
two  litigants  or  between  a  Commission  and 
a  private  party,  the  law  making  fimction  Is 
distracted  by  factors  which  are  important 
to  the  contestitnts  but  irrelevant  to  the 
formulation  of  future  policy.  The  fitsion  of 
law  and  economics,  the  detailed  Investiga¬ 
tions  and  hearings,  and  the  precise  formula¬ 
tion  of  rules,  all  of  which  are  so  essential  to 
a  proper  regulation  of  competition,  are  not 
feasible  when  law  making  is  but  a  by-product 
of  the  adjustment  of  controversies.  The 
combination  of  the  two  fxmctlons  may  have 
been  Justified  when  knowledge  of  the  work¬ 
ings  of  competition  was  sparse  and  objectives 
Ill-defined.  It  can  no  longer  be  Justified 
today.  It  would  be  little  short  of  criminal 
to  rely  upon  so  inefficient  a  method  of  law 


do  not  suggest,  however,  that  the  agencies 
in  general,  or  the  Federal  Trade  Com¬ 
mission  in  particular,  should  abandon 
reliance  on  the  adjudicative  method  in 
all  situations  where  a  substantive  prin¬ 
ciple  or  standard  of  conduct  having  gen¬ 
eral  application  is  to  be  declared.  The 
force  of  each  of  the  reasons  discussed 
above  varies  with  the  concrete  situation 
in  which  a  choice  between  approaches  is 
presented.  That  is  why  the  Supreme 
Court  has  held  that  the  choice  between 
rule-making  and  adjudicative  proceed¬ 
ings  is  ordinarily  within  the  agency’s  dis¬ 
cretion.**  The  immediate  question,  then, 
is  not  whether  rule-making  through  for¬ 
mal  rule-making  proceedings  is  in  gen¬ 
eral  preferable  to  rule-making  through 
adjudicative  proceedings,  but  whether, 
and  to  what  extent,  it  is  preferable  in 
the  present  situation,  which  involves 
determining  the  requirements  of  the 
Trade  Commission  Act  with  respect  to 
cigarette  advertising  and  labeling  in  the 
light  of  the  health  hazards  of  cigarette 
smoking.***  Concretely,  what  is  the  bal- 


maklng  when  more  scientific  and  expedi¬ 
tious  devices  are  available.  •  *  •  Hence  we 
should  resort  to  administrative  legislation, 
at  least  so  far  as  federal  control  of  practices 
In  Interstate  commerce  Is  concerned.  The 
administrative  trlbimal  would  have  several 
functions.  On  the  legislative  or  law  making 
side,  it  would  be  charged  with  the  duty  of 
maintaining  an  xmremlttlng  study  of  the 
trade  practice  problem.  It  would,  by  rules 
and  regulations.  undM’  a  proper  delegation  of 
power  and  a  clear  definition  of  the  standards 
by  which  It  Is  to  be  guided,  make  additions 
to  the  general  code  of  unfair  competition. 
These  additions  would  be  preceded  by  in¬ 
vestigation  and  public  hearing  and  proposed 
drafts  would  be  subject  to  extended  criti¬ 
cism  and  study  before  enactment.  It  would 
also,  upon  proper  showing,  grant  exemptions 
to  particular  Industries  from  such  provisions 
of  the  general  law  as  operated  harshly.  Such 
exemptions  would  rarely  be  necessary  but 
administration  should  be  flexible  enough  to 
take  care  of  the  need  should  it  arise.  It 
would  also,  after  thorough  investigation, 
hearing  and  study,  draft  regulations  for  the 
facilitation,  preservation,  and  regulation  of 
competition  for  specific  Industries.  These 
regulations  would  differ  from  NJtA.  codes 
in  several  vital  respects.  First,  they  would 
deal  with  the  prohibition  of  competitive 
practices  and  not  with  the  rehabilitation  of 
Industry  or  the  rationallaatlon  or  elimina¬ 
tion  of  competition.  Hence  they  would  not 
be  subject  to  the  charge  of  regimentation. 
Secondly,  they  would  be  drafted  by  govern¬ 
ment  and  not  by  Industry.  Industry  would  be 
heard  as  In  the  formulation  of  a  piece  of 
legislation  but  It  would  not  propose  or  com¬ 
mand.  Thirdly,  the  scope  of  the  regulations 
would  be  more  modest.  Only  practices 
which  are  demonstrably  unsocial  and  uneco¬ 
nomic  and  which  require  separate  Industrial 
treatment  would  be  thiis  attacked.”  Han¬ 
dler,  Unfair  Competition,  21  Iowa  L.  Rev. 
175,259-61  (1936). 

i"S.E.C.  V.  Chenery  Corp.,  supra  note  139, 
at  202.  See  Logansport  Broadcasting  Corp. 
V.  United  States,  93  U.S.  App.  D.C.  342,  210 
F.  2d  24  (1954). 

^  Baker,  supra  note  133,  at  671,  n.  60, 
states  that  his  conclusions  regarding  the 
preferabUlty  of  rule-making  proceedings 
(see  note  139,  supra)  have  little  applica¬ 
bility  “to  agencies  such  as  the  National  Labor 
Relations  Board  <Hr  Federal  Trade  Conunis- 
slon,  which  are  largely  concerned  with  ad¬ 
judicatory  evidentiary  questions  whether 
some  specified  unfair  practices  have  been 
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ance  of  advantages  and  dlsadvanti^es  in 
proceeding  by  the  b^de  regulation  rule 
route  in  dealing  with  this  particular 
problon? 

To  begin  with,  the  probl^  is  a  gen¬ 
eral  one.  It  is  a  problem  of  the  legal 
responsibilities  of  an  entire  industry,  not 
an  individual  firm.  The  cigarette  in¬ 
dustry  would  doubtless  feel  that  the 
Commission  was  acting  Inequitably  if  it 
picked  and  chose  among  the  cigarette 
manufacturers,  suing  some  but  not 
others.  The  principal  considerations 
that  must  influence  decision  in  this 
area — ^the  nature  of  the  healtih  hazard, 
consiuner  knowledge  of  it,  the  amount 
and  concentration  of  cigarette  advertis¬ 
ing  in  certain  media,  the  problem  of 
youthful  smoking — pertain  more  or  less 
equally  to  all  of  the  cigarette  manufac¬ 
turers,  who  are,  of  course,  competitors. 
The  situation  plainly  calls  for  uniform, 
consolidated  treatment,  not  separate 
lawsuits. 

Moreover,  the  problem  raises  novel 
issues  of  policy.  Although,  in  our 
opinion,  established  legal  principles  sup¬ 
port,  and  indeed  compel,  the  conclusions 
respecting  the  legal  duties  of  the  ciga¬ 
rette  manufacturers  reached  in  this  re¬ 
port,  the  application  of  these  principles 
in  the  circumstances  presented  is  a  mat¬ 
ter  of  wide  interest  and  concern.  It  is 
fairer  to  the  industry  as  well  as  to  the 
public  that  it  be  approached  on  a  uni¬ 
form  and  prospective  basis  in  a  proceed¬ 
ing  specially  tailored  to  the  task  of  clear 
and  comprehensive  deflnition  of  the  re¬ 
quirements  of  law  to  which  the  industry 
Is  subject.  The  Industry,  we  are  con¬ 
fident,  supports  the  Commission’s  posi¬ 
tion  thed;  little  constructive  piupose 
would  be  served  by  proceedings  in  which 
the  lawfulness  of  past  practices  in  ciga¬ 
rette  advertising,  and  the  individual 
liability  of  particular  manufacturers, 
were  probed.  The  trade  regulation  rule 
promulgated  herewith  does  not  attempt 
to  impute  blame  for  past  cigarette  ad¬ 
vertising  practices.  It  is  in  no  sense 
punitive,  but  preventive.  It  states  the 
requirements  of  law  for  such  luractices, 
and  it  does  so  uniformly,  clearly,  and 
prospectively. 

3.  The  Commission’s  authority  to  con¬ 
duct  a  trade  regulation  rtUe-making 
proceeding.  In  the  preceding  section,  it 
was  demonstrated  that  the  trade  r^nila- 
tion  rule  procedure  offers  a  more  prac¬ 
tical  approcu:h  to  the  effective  fulflllment 
of  the  Commission’s  statutory  responsi¬ 
bilities  in  the  area  of  cigarette  advertis¬ 
ing  and  public  health  than  the  conven¬ 
tional  method  of  separate  lawsuits.  It 
is  contended,  nevertheless,  that  the  Com¬ 
mission  has  not  been  granted  by  Congress 
the  power  to  conduct  such  a  proceeding,* 
that  it  is  conflned  to  the  cease-and- 
desist  order  adjudicative  procedure  pro¬ 
vided  in  section  5(b)  of  the  Trade  Com¬ 
mission  Act.  The  contention  has  far- 
reaching  significance.  If  well  foimded, 
it  would,  because  of  the  factors  discussed 


committed."  We  agree  that  where  such  Is¬ 
sues  are  presented — and  that  may  be  in  the 
majority  of  situations  within  the  Commis¬ 
sion’s  jurisdiction — ^rule-making  proceed- 
higs  are  inappropriate.  The  question  Is 
whether  or  not  this  particular  proceeding 
Involves  a  different  kind  of  issue. 


above,  preclude  the  Commission  from 
acting  effectively  in  matters,  such  as  the 
present  one,  which,  thou^  they  are 
clearly  within  the  C(»nmiBsion’s  statu¬ 
tory  jurisdiction  and  responsibilities, 
and  of  public  importance,  are'  not  ame¬ 
nable  to  soimd,  expeditious  arid  effective 
handling  under  the  5(b)  procedure. 

The  contention  is  refuted  by  the  lan¬ 
guage  and  scheme  of  the  Trade  Commis¬ 
sion  Act.  Section  5(a)  (6)  of  the  Trade 
Ccxnmission  Act  provides  that  “Ctlhe 
Commission  is  hereby  empowered  and 
directed  to  prevent  persons,  partner¬ 
ships,  or  corporations  *  *  *  frmn  using 
unfair  methods  of  competition  in  com¬ 
merce  and  unfair  or  deceptive  acts  or 
practices  in  commerce."  This,  the  Com¬ 
mission’s  basic  mandate,  is  distinct  from 
Section  5(b).  There  is  no  indication 
that  the  latter  was  intended  to  limit  the 
broad  grant  of  power  in  5(a)(6).  Sec¬ 
tion  5(b)  simply  establishes  one  pro¬ 
cedure  for  implementation  of  the  Com¬ 
mission’s  duty  to  prevent  unfair  methods 
of  competition  and  unfair  or  deceptive 
acts  or  practices.  That  this  procedure 
is  not  exclusive  or  mandatory  is  shown 
by  the  language  of  5(b) ;  "Whenever  the 
Commission  shall  have  reason  to  believe 
that  any  such  person,  partnership,  or 
corporation  has  been  using  or  is  using 
any  unfair  method  of  competition  or  un¬ 
fair  or  deceptive  act  or  practice  in  com¬ 
merce,  and  if  it  shall  appear  to  the  Com¬ 
mission  that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the 
public,  it  shall  issue  and  serve  upon  such 
person,  partnership,  or  corporation  a 
complaint.  •  •  •’*  (Emphasis  supplied.) 
The  Commission  is  directed  to  use  the 
5(b)  procedure  only  where  it  believes  a 
5(b)  proceeding  would  be  in  the  public 
interest.  Moreover,  use  of  the  procedure 
presupposes  a  preliuflnary  determination 
that  the  respondent  has,  or  is  currently, 
engaged  in  unlawful  conduct.^”  The 
5(b)  procedure,  in  short,  is  distinctly 
narrower  than  the  5(a)(6)  mandate, 
which  does  not  require  violations  of  law 
to  be  shown  before  the  Commission  may 
act  to  prevent  them. 

Section  6(g)  of  the  Trade  Commission 
Act  authorizes  the  Commission  “to  make 
rules  and  regulations  for  the  purpose  of 
carryh^  out  the  provisions  of  this  Act”, 
and  thus  establishes  another  method  by 
which  the  Commission  can  proceed  in 
the  discharge  of  its  statutory  responsi¬ 
bilities  as  defined  by  5(a)  (6) .  The  trade 
regulation  rule  procedure  is  clearly  em¬ 
braced  by  the  literal  terms  of  the  section, 
and  nothing  in  the  legislative  history  of 
the  Trade  Commission  Act  requires  that 
the  provision  be  read  other  than  as 
written.*" 


Compare  Section  16  of  the  Clayton  Act, 
15  U.S.C.  S  26  which  authorizes  the  Attorney 
General  "to  Institute  proceedings  In  equity 
to  prevent  and  restrain  •  *  «  violations  [of 
the  Act] .’’  (Emphasis  added.) 

^"It  Is  a  familiar  canon  of  statutory  con¬ 
struction  that  where  the  meaning  of  a  stat¬ 
ute  Is  clear  and  unambiguous  on  the  face  of 
the  statute,  there  Is  no  occasion  to  look  to 
legislative  history.  E.g.,  Camlnetti  v.  United 
States,  242  UJS.  470  (1916):  2  Sutherland, 
Statutory  Construction  S  4602  (3d  ed.  1943). 
Nevertheless,  the  spokesman  for  the  cigarette 
Industry  ar£:ued  In  this  proceeding  that  the 


Even  if  6(g)  were  not  in  the  Act,  it 
could  not  be  persuasively  maintained 
that  the  trade  regulation  rule  procedure 
is  ultra  vires.  It  is  implicit  in  the  basic 
purpose  and  design  of  the  Trade  Com¬ 
mission  Act  as  a  whole,  to  establish  an 
administrative  agency  for  the  prevention 
of  unfair  trade  practices,  that  the  Com¬ 
mission  should  not  be  confined  to  quasi¬ 
judicial  proceedings.  The  Commission 
was  created  because  the  courts  had  not 
been  able  to  build  up  a  coherent  and  pro¬ 
gressive  body  of  trade  regulation  law, 
and  because  Congress  found  it  com¬ 
pletely  impractical  itself  to  define  with 
particularity  the  trade  practices  that 
contravened  public  policy  and  ought 
therefore  to  be  proscribed.  The  Com¬ 
mission  was  established  not  as  a  simple 
law-enforcement  agency,  but  as  an  ad¬ 
ministrative  agency  comparable  to  the 
Interstate  Commerce  Commission,  in 
order  to  perform  a  positive  role  of  policy 
formulation  which  the  courts,  it  seemed, 
could  not  adequately  play  in  the  trade 
regulation  area.  Since  the  Commission 
was  given,  specifically  in  section  5(a)  (6) , 
the  function  of  defining  and  particular¬ 
izing,  as  well  as  enforcing,  the  substan¬ 
tive  requirements  of  the  Trade  Commis¬ 
sion  Act,  it  is  a  reasonable  inference  that 
Congress  did  not  intend  to  deny  to  the 
Commission  the  use  of  procediires,  such 
as  the  trade  regulation  rule  procedure, 
which  may  be  necessary  to  fulfill  that 
function. 

That  the  Commission  was  not  envi¬ 
sioned  as  a  conventional  law-enforce¬ 
ment  agency,  concerned  primarily  with 
assessing  liability  on  the  basis  of  past 
acts.  Is  suggested  by  the  form  of  proceed¬ 
ing  specified  in  section  5(b).  As  men¬ 
tioned  earlier  5(b)  in  its  original  form 
empowered  the  Cmnmission  to  issue,  not 
a  final  and  binding  order  in  the  nature  of 


legislative  history  of  the  Federal  Trade  Com¬ 
mission  Act  of  1914  makes  clear  that  the 
Commission  was  not  Intended  to  promulgate 
“substantive”  rules.  (R.  83-K  to  83-M.) 
However,  by  “substantive”  rules  the  spokes¬ 
man  meant,  as  has  been  mentioned  (see  note 
131,  supra) ,  rules  having  the  force  and  effect 
of  law — not  trade  regulation  rules.  At  most, 
the  legislative  history  suggests  that  the  Com¬ 
mission  was  not  intended  to  proxfiulgate 
“legislative”  rules.  For  example.  Judge  Cov¬ 
ington,  a  member  of  the  Conference  Com¬ 
mittee.  remarked:  “The  Federal  Trade  Com¬ 
mission  will  have  no  power  to  prescribe  the 
methods  of  competition  to  be  xised  in  future. 
In  issuing  its  orders  it  will  not  be  exercising 
power  of  a  legislative  natiire.”  51  Cong.  Rec. 
14932  (1914).  There  are,  to  be  sure,  ref- 
^ences  in  the  legislative  history  to  the 
“quasl-Judiclal”  nature  of  the  Ccsnmisslon 
(cf.  S.  Rep.  No.  1705,  74th  Cong.,  2d  Sess.  2 
(1936)),  and  statements  such  as.  Section  6 
“empowers  the  commission  to  prevent  c(v- 
poratlons  from  using  unfair  methods  of  com¬ 
petition  in  commerce  by  orders  Issued  after 
hearing”  (S.  Rep.  No.  697,  63d  Cong.,  2d  Sess. 
13  ( 1914) ) .  But  such  remarks  do  not  seem 
to  have  been  concerned  with  limiting  the 
Commission’s  rule-making  powers,  conferred 
expressly  in  Section  6(g) .  Their  point,  rath¬ 
er,  was  (1)  that  the  Ccnnmission  has  quasl- 
Judiclal  powers,  and  is  not  limited  to  the 
investigatory  role  originally  envisaged  for  it. 
and  (2)  that  the  Commission  can  only  enter 
a  cease  and  desist  order  on  the  basis  of  a 
trlal-t3rpe  hearing  in  which  the  procedural 
safeguards  of  the  Judlclid  process  are  af¬ 
forded. 


8370 


RULES  AND  REGULATIONS 


an  Injunction,  but  an  advisory  type  of 
order.  Even  in  its  present  form,  5(b) 
does  not  in  terms  provide  for  a  trial-tsrpe 
hearing,  but  only  for  a  summary  pro¬ 
ceeding  to  show  cause.  The  framers  of 
the  Trade  Commission  Act  sought  to 
create  an  agency  that  would  introduce 
certainty  into  the  law  of  unfair  trade 
practices  and  thus  provide  guidance  for 
American  businessmen.  For  this  purpose 
a  full  compl^ent  of  judicial-tsrpe  pro¬ 
cedures  and  sanctions  was  deemed  un¬ 
necessary. 

Finally,  the  detailed  structure  of  the 
Trade  Commission  Act  refutes  the  argu¬ 
ment  that  Congress  intended  to  force 
the  Commission  within  a  narrowly  ad- 
ju^cative  mold.  The  Act  established 
an  administrative  agency,  not  an  ad¬ 
ministrative  court.  It  gave  the  agency 
responsibility  not  merely  to  adjudicate, 
but  also  to  initiate,  proceedings.  It  en¬ 
dowed  the  agency  with  extensive  powers 
of  investigation  and  inquiry  (see,  e.g., 
sec.  6(b)  of  the  Act).  Since  Congress 
plainly  wikied  to  depart  fr(»n  rather 
'  than  imitate  the  judicial  method  of  legal 
administration,  we  are  not  persuaded 
that,  in  specifying  a  procedure  for 
obtaining  a  cease-and-desist  order.  Con¬ 
gress  thereby  precluded  preventive  pro¬ 
cedures  other  than  a  formal  cease-and- 
desist  order  proceeding. 

4.  The  hearing  of  trade  practice  rules. 
The  contention  that  the  Commission  has 
no  authority  to  conduct  a  rule-making 
proceeding  such  as  the  present  one  is 
particularly  untenable  in  view  of  the 
Commission’s  long-established,  and  con- 
cededly  valid,  trade  practice  rule  proce¬ 
dure.  “Trade  practice  rules  are  designed 
to  eliminate  and  prevent,  on  a  volimtary 
and  industrsrwide  basis,  trade  practices 
which  are  violative  of  laws  administered 
by  the  Commission.  The  rules  interpret 
and  inform  businessmen  of  legal  require¬ 
ments  applicable  to  the  practices  of  a 
particular  industry  and  provide  the  basis 
for  volimtary  and  simultaneous  abandon¬ 
ment  of  unlawful  practices  by  Industry 
members.  Failure  to  comply  with  such 
rules  may  result  in  corrective  action  by 
the  Cmnmlssion  imder  applicable  stat¬ 
utory  provisions.’’ 


***  Section  1.62,  Procedxiree  and  Rules  of 
Practice  (effective  Aug.  1,  1963) .  The  proce¬ 
dure  for  promulgating  trade  practice  and 
trade  regulation  rules  Is  the  same.  See  Sec¬ 
tion  1.61.  The  lawfulness  of  the  trade  prac¬ 
tice  nile  proced\ire  appears  to  be  settled. 
H.R.  Rep.  No.  3236,  Antitrust  Law  Enforce¬ 
ment  by  the  Federal  Trade  Ck>mmls8lon  and 
the  Antitrust  Division,  Department  of  Jxis- 
tlce — ^A  Preliminary  Report,  81st  Cong.,  2d 
Sess.  31  (1951)  (“the  question  of  legality 
would  seem  to  be  a  dead  Issue’*) ;  Comment, 
Trade  Rules  and  Trade  Conferences:  the 
FTC  and  Business  Attack  Deceptive  Prac¬ 
tices.  Unfair  Competition,  and  Antitrust 
Violations,  62  Yale  LJ.  912,  918,  n.  45  (1953) 
(legality  of  procedure  termed  “unquestion¬ 
able”).  “That  It  Is  within  the  competence 
of  the  Federal  Trskle  Conunlsslon  to  promtil- 
gate  these  [Trade  Practice]  Rules  In  the 
public  interest  is  not  challenged.  *  *  *  As 
these  Rides  are  applicable  alike  to  all  mem¬ 
bers  of  the  Industry,  petitioner  must  comply 
with  them."  Prlma  Products,  Inc.  v.  P.T.C., 
209  F.  2d  405,  408  (2d  Clr.  1954).  The 
Tobacco  Institute,  in  this  proceeding,  ap- 


No  provisicm  of  the  Federal  Trade 
Commission  Act,  unless  .it  be  Section 
6(g),  authorizes  the  Commission  in  so 
many  wm^  to  conduct  this  kind  of  rule- 
making  proceeding,  wherdlyy  unlawful 
practices  are  sought  to  be  prevented  on 
an  industry-wide  basis,^  yet  the  Com¬ 
mission  has  conducted  such  proceedings, 
in  one  form  or  another,  since  at  least 
1920. 

Many  trade  practice  rules  have  long 
been  viewed  as  actually  stating  the  sub¬ 
stantive  requirements  of  the  ’Trade 
Commission  Act.  and,  accordingly,  as 
being  enforceable  by  the  Ccmimission  and 
not  merely  voluntary.  “The  unfair 
trade  practices  which  are  embraced  in 
group  I  rules  are  considered  to  be  unfair 
methods  of  competition  within  the  de¬ 
cisions  of  the  Federal  Trade  Commission 
and  the  courts,  and  appropriate  pro¬ 
ceedings  in  the  public  interest  will  be 
taken  by  the  Ccxnmission  to  prevent  the 
use  of  such  unlawful  practices  in  or  di¬ 
rectly  affecting  interstate  commerce.’’  ^ 
’Trade  practice  rules  have  been  relied 
upon  by  the  Commission  in  subsequent 
adjudicative  proceedings  to  support  find- 


pears  to  concede  tbe  lawfulness  of  the  trade 
practice  rule  i»-ocedure  (R.  83-P).  As  of 
1961,  trade  practice  rules  were  In  force  in  162 
industries.  F.T.C.  Ann.  Rep.,  1961,  p.  64. 
For  a  current  list  of  such  rules,  see  4  CCH 
Trade  Reg.  Rep.,  pp.  42002-8. 

By  the  same  token,  nothing  in  the  lan¬ 
guage  of  Section  5(b)  specifically  authorizes 
the  kind  of  full-fiedged  trial-type  hearing 
which  the  C!ommiasion  customarily  afforded 
in  cease-and-desist  proceedings  long  before 
the  enactment  of  the  Administrative  Pro- 
OGClUlTO 

In  F.T.C.  Ann.  Rep.,  1920,  p.  43,  there  is 
a  description  of  the  “trade  practice  sub¬ 
mittal”  procedure,  which  was  the  precursor 
of  the  trade  practice  rule  procedure : 

“This  procedure  was  instituted  by  the 
Commission  as  an  Instrument  to  assist  the 
proceedings  provided  by  statute  for  the  elimi¬ 
nation  of  unfair  methods  of  competition. 
It  had  its  origin  in  an  effort  to  eliminate,  si¬ 
multaneously  and  by  the  consent  of  those 
engaged  in  a  given  industry,  practices  which, 
in  the  opinion  of  the  industry  as  a  whole, 
were  unfair.  The  trade  submits  its  trade 
practices  to  the  commission  for  the  com¬ 
mission’s  Information.  It  is  employed  in 
cases  where  a  large  .number  of  complaints 
come  to  the  commission,  usually  from  per¬ 
sons  in  the  industry,  respecting  a  number  of 
alleged  unfair  {Mractices  generally  prevalent 
in  the  Industry,  or  respecting  some  practice 
which  although  of  ancient  and  widespread 
usage  in  the  trade  is  questioned.  In  such  in¬ 
stances  the  commission  has  at  times  felt 
that  a  single  proceeding  might  not  present 
all  the  facts  or  that  a  single  order,  restrain¬ 
ing  as  it  would  but  a  single  concern,  might 
tend  to  be  harmful  rather  than  corrective.” 

And  as  early  as  1916,  the  Commission  was  is¬ 
suing  “ccmference  rulings”,  i.e.,  advisory 
opinions.  “[T]he  Commission  has  inter- 
jMreted,  upon  request,  the  laws  which  it  is 
empowered  to  enforce.”  F.T.C.  Ann.  Rep., 
1916,  pp.  12-13;  see  id.,  pp.  52-59. 

mtp.t.C.  Ann.  Rep.,  1935,  pp.  96-97.  Thus, 
the  “group  I”  rules  are  mandatory,  not  vol¬ 
untary  or  permissive.  For  a  full  description 
of  the  group  I-group  n  distinction,  see 
TJfJI.C.  Monograph  No.  34,  Control  of  Un¬ 
fair  Competitive  Practices  Through  ’Trade 
Practice  Conference  Procedure  of  the  Federal 
Trade  Commission,  pp.  4-6  (1941) . 


ings  of  unlawfulness.  The  courts  have 
upheld  the  Commission  In  so  relying.'** 
As  a  practical  matter,  then,  trade  prac¬ 
tice  rules  are  not  merely  voluntary  and 
advisory;  they  are,  in  many  instances, 
enforceable  and  enforced.  (See  Com¬ 
ment,  62  Yale  L.J.  912,  935,  941-43 
(1953) .)  As  shall  appear,  the  difference 
between  trade  practice  and  trade  regula¬ 
tion  rules  is  one  of  degree,  not  of  kind. 

*1110  foregoing  discussion  also  answers 
the  argument  that  the  trade  regulation 
rule  procedure  Is  invalid  because  the 
Commission  first  utilized  it  many  years 
after  the  passage  of  the  Trade  Commis¬ 
sion  Act  in  1914.  The  Supreme  Court 
has  held  that  the  Commission’s  failure  to 
exercise  authority  delegated  to  it  in  the 
Act  until  a  number  of  years  has  elapsed 
does  not  justify  a  conclusion  that  the 
authority  was  never  delegated.  United 
States  V.  Morton  Salt  Co.,  338  U.S.  632, 
647-48  ( 1950) .  But  Federal  Trade  Com¬ 
mission  rule-making  is,  in  any  event,  no 
recent  phenomenon.  The  trade  regula¬ 
tion  rule  procedure  is  not  a  sudden  in¬ 
novation,  but  a  natural  outgrowth  of  the 
trade  practice  rule  procedure.  It  is  thus 
the  culmination  of  more  than  forty  years 
of  Commission  rule-making. 

The  existence  and  imchallenged  valid, 
ity  of  the  trade  practice  rule  procedure 
also  refute  the  position  (which  is  unten¬ 
able  in  any  event  in  light  of  the  clear 
language  of  Section  6(g) )  that  the  trade 
regulation  rule  procedure  is  unauthor¬ 
ized  because  not  specifically  referred  to 
in  the  Trade  Commission  Act.  Even 
though  trade  practice  rules  are  obviously 
outside  the  framework  of  the  Section  5 
(b)  procedure,  the  Commission’s  author¬ 
ity  to  promulgate  them  is  conceded,  evi¬ 
dently  because  they  represent  a  far  less 
drastic  exercise  of  administrative  power 
than  cease-and-desist  orders.  A  cease- 
and-desist  order  is  predicated  on  a  find¬ 
ing  that  the  law  has  been  violated.  It 
adjudicates  guilt  and  innocence;  a  trade 
practice— or  trade  regulation^ — rule  does 
not.  Violation  of  a  cease-and-desist  or¬ 
der  lays  a  person  or  firm  open  to  severe 
civil  penalties  or  contempt  sanctions; 
there  are  no  penalties  or  sanctions  for 
violation  of  a  trade  practice — or  trade 
regulation — ^rule.  The  6(b)  powers  of 
the  Commission  are,  therefore,  far  more 
drastic  than  its  rule-making  powers. 
’Ihe  explicit  vesting  of  the  Commission 
with  those  more  drastic  powers  does  not 
compel  an  inference  that  the  less  drastic 
powers  have  been  withheld.^** 


See  Prlma  Products,  Inc.  v.  F.T.C.,  209  P. 
2d  405  (2d  Clr.  1954);  Northern  Feather 
Works,  Inc.  v.  F.T.C.,  234  F.  2d  335  (3d  Clr. 
1956);  Buchwalter  v.  F.T.O.,  235  F.  2d  344 
(2d  Clr,  1956) ;  Lazar  v,  F.T.C.,  240  F.  2d  176 
(7th  Clr.  1957) ;  Burton-Dlxle  Corp.  v,  F.T.C., 
240  F.  2d  166  (7th  Clr.  1957) . 

The  question  of  the  Federal  Trade  (3om- 
mlsslon’s  rule-making  authority  Invites  com¬ 
parison  with  that  of  the  rule-making  author¬ 
ity  of  the  National  Labor  Relations  Board. 
Like  the  Commission,  the  Labor  Board  has 
jurisdiction  over  certain  kinds  of  practices 
In  many  Industries,  rather  than  comprehen- 
jslve  regulatory  responsibilities  in  a  particular 
industry.  Like  the  Commission,  the  Labor 
Board  has  been  given  by  Congress  the  task 
of  Implementing  broad  principles  of  fairness 
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B.  The  use  or  effect  of  tr€ide  regulation 
rules  in  subsequent  adjudicative  proceed¬ 
ings.  The  queetions  (1)  whether  the 
Conunlesion  is  authorized  to  conduct  this 
rule-making  proceeding,  and  (2)  what 
use  the  Commission  may  make  of  the 
rule  in  subsequent  adjudicative  proceed¬ 
ings,  are  logically  distinct.  In  promul¬ 
gating  the  present  rule,  the  Commission 
desires  to  avert,  not  stimulate,  litigation. 
It  assumes  that  the  rule  will  be  obeyed 
without  the  necessity  for  subsequent 
cease-and-desist  order  proceedings. 
Rules  that  state  the  requirements  of  law 
with  clarity  and  particularity,  and  are 
uniform  and  prospective  in  application, 
avoid  uncertainties  and  reduce  litigation. 
It  is.  therefore,  premature  to  attempt  in 
this  report  a  definitive  exposition  of  the 
consequences  of  violation  of  trade  regu¬ 
lation  rules.  Nevertheless,  since  some 
of  the  witnesses  at  the  public  hearings 
in  this  matter  appear  to  have  had  some 
difficulty  in  conceiving  how  rules  can  be 
other  than  “interpretive”  or  “legislative,” 
and  since  trade  regulation  rules  fit 
neither  pigeonhole  exactly,  we  shall  at¬ 
tempt  to  describe  briefiy  the  intended 
use  and  effect  of  trade  regulation  rules 
in  adjudicative  proceedings  brought  sub¬ 
sequent  to  their  promulgation. 

If  the  only  si^ficance  of  trade  regu¬ 
lation  rules  were  as  a  vehicle  for  an¬ 
nouncing  Commission  policy,  they  would 
be  rather  similar  to  trade  practice  rules. 
Both  ti^pes  of  rule  offer  interpretation  of 
the  laws  administered  by  the  Conunis- 
sion,  not  in  the  context  of  assessing  lia¬ 
bility  for  past  practices,  but  by  way  of 
furnishing  guidance  for  the  future  con¬ 
cerning  the  Commission’s  views  of  the 
requirements  of  law  as  applied  to  a  par¬ 
ticular  problem.  If  this  process  is  unob¬ 
jectionable  under  the  rubric  of  trade 
practice  rules,  it  should  be  equally  un¬ 
objectionable  under  the  rubric  of  trade 
regulation  rules. 

It  is  true  that  in  trade  practice  rule 
proceedings  the  initiative  is  ordinarily 
with  the  industry  rather  than  the  Com¬ 
mission.  The  object  is  to  devise  rules 
that  will  be  acceptable  to  the  industry 
members  and  that  the  Commission  can 
approve.  In  trade  regulation  rule  pro¬ 
ceedings,  the  initiative  is  typically  the 


In  an  area  where  specialized  knowledge  and 
experience  are  necessary.  Thus  the  Board’s 
task,  like  the  Commission’s,  has  been  ines¬ 
capably  “quasi-legislative”  in  character,  as 
well  as  “quasi- judicial.”  Yet  the  Board,  even 
more  than  the  Commission,  has  relied  on 
adjudication  for  formulating  i>ollcy,  and  the 
bar  has  urged  the  Board  to  utilize  Its  rule- 
making  powers.  (See  Peck,  supra  note  188; 
Report  of  the  Committee  on  Agency  Bule- 
lilaking  of  the  AB.A.  Administrative  Law 
Section,  11  Ad.  L.  Bull.  280  (1959);  Recom¬ 
mendation  of  the  ARA.  Lab.  L.  Sec.,  42  Lab. 
Rel.  Rep.  513  (1958);  Note,  Administrative 
Law  Making  Through  Adjudication:  The  Na¬ 
tional  Labor  Relations  Board,  45  Minn.  L. 
hev.  609,  656  (1961).)  The  Board  has  been 
granted  rule-making  authority  in  much  the 
same  language  as  Section  6(g)  of  the  Trade 
Commission  Act.  “The  Board  chaU  have 
authority  from  time  to  time  to  make,  amend, 
and  rescind,  in  the  manner  prescribed  by  the 
Administrative  Procedure  Act,  such  rules  and 
regulations  as  may  be  necessary  to  carry  out 
the  provisions  of  this  subchapter.”  Section 
6  of  the  National  Labor  Relations  Act,  29 
^•S.C.  §  156.  It  has  been  assumed  that  the 
Board  has  authority  to  conduct  formal  rule- 
hiaklng  proceedings. 


Commission’s,  and  the  rules  .may  be 
adc^ted  even  if  the  consent  of  the  in- 
dustir  monbers  is  not  fortheconing. 
Trade  regulation  rules  are,  therefore,  a 
mwe  deliberate  and  more  formal  eai- 
bodiment  of  Commis^on  views  and  per- 
hsqis  a  more  reliable  index  to  the  Com¬ 
mission’s  enforcement  intentions  than 
trade  practice  rules.  But  the  difference 
is  not  fundamental. 

In  interpreting  the  laws  administered 
by  the  Commission,  are  trade  practice 
and  trade  regulation  rules  merely  “ad¬ 
visory”?  'TO  be  sure,  one  who  violates 
such  rules  incurs  no  immediate  sanction 
thereby.  But  where  a  rule  correctly  ex¬ 
presses  the  requirements  of  the  law.  one 
who  disobeys  the  rule  is,  for  all  practical 
purposes,  disobesring  the  law.  Thus, 
when  an  agency’s  consideration  of  a 
problem  has  progressed  to  the  point  at 
which  a  specific  legal  standard  has  crys¬ 
tallized.  it  is  plainly  to  the  advantage  of 
the  persons  who  might  be  affected  there¬ 
by  that  the  agency  announce  its  deter¬ 
mination  in  a  formal,  public,  explicit,  and 
prospective  manner.  Otherwise  such 
persons  may  violate  the  law  and  incur 
heavy  sanctions  because  of  uncertainty 
as  to  the  law’s  requirements. 

There  is  a  more  significant  difference 
between  trade  practice  and  trade  regu¬ 
lation  rules  than  any  we  have  yet  touched 
upon.  An  example  should  make  this 
difference  clear.  Suppose  that  there  is 
a  trade  practice  rule  for  the  dry-cell  bat¬ 
tery  industry  which  forbids  the  adver¬ 
tising  of  dry-cell  batteries  as  leakproof. 
No  factual  determinations  would  ac¬ 
company  such  a  rule,  since  trade  practice 
rules  ordinarily  rest  upon  industry  agree¬ 
ment.  In  the  event  that  a  battery  man¬ 
ufacturer  did  not  comply  with  the  trade 
practice  rule,  and  the  Commissicm  issued 
a  complaint  against  him  under  Section 
5(b)  alleging  that  he  had  committed  a 
deceptive  act  or  practice  in  advertising 
his  battery  as  “leakproof,”  the  Commis¬ 
sion  would  not  be  able  to  reh^  on  any  de¬ 
termination,  made  in  the  trade  practice 
rule  proceedings,  that  no  battery  is  leak- 
proof,  because  no  determination  would 
have  been  made.  In  the  adjudicative 
proceeding  the  Commission  could  not 
utilize  the  trade  practice  rule  to  resolve 
any  disputed  issue  of  fact,  or  to  dispense 
with  the  introduction  of  evidence  re¬ 
quired  to  make  out  a  prima  facie  case. 
The  Commission  would  be  obliged  to 
prove  de  novo  that  the  respondent’s  bat¬ 
tery  was  not  leakproof.  However,  in  the 
case  of  a  trade  regulation  rule,  accom¬ 
panied  by  and  based  upon  determinations 
of  fact  made  in  accordance  with  statu¬ 
tory  rule-making  procedures,  the  Com¬ 
mission  could,  in  a  subsequent  adjudica¬ 
tive  proceeding,  rely  not  only  on  the 
propositions  of  law  contained  in  the  rule, 
but  also  on  the  imderl3dng  factual 
matters  determined. 

The  Commission  may  rely  on  fact-find¬ 
ings  made  in  a  prior  rule-making  pro¬ 
ceeding  only  to  the  extent  that  the  rule- 
making  proceeding  afforded  a  fair  and 
proper  procedure  for  making  the  par- 
ticulsur  factual  determinations  sought  to 
be  relied  on,  and  did  not  Infringe  the 
respondent’s  right  to  have  a  full,  trial- 
type  hearing  in  any  Section  5(b)  pro¬ 
ceeding.  Not  all  issues  lend  themselves 
to  determination  in  a  rule-making  pro- 


ceedix^;  some  can  be  determined  only 
in  an  adjudicative  proceeding  embody¬ 
ing  a  complete  panoply  of  evidentiary 
and  procedural  rules  and  safeguards.  A 
rule-making  proceeding  would,  for  ex¬ 
ample,  be  inappropriate  for  resolving 
factual  issues  turning  on  witnesses’ 
credibility,  memory,  or  powers  of  obser¬ 
vation.  Adjudicative  fact-finding  is  spe¬ 
cifically  designed  for  the  resolution  of 
such  kinds  of  issues.  Where,  however, 
factual  matters  are  essentially  uncon¬ 
troverted,  or  otherwise  do  not  demand 
exclusively  adversary  presentation  and 
adjudicative  determination,  it  may  be 
fair  and  proper  to  determine  them  in  a 
rule-making  proceeding,  and  then  rely 
on  the  determination  made  therein  in 
subsequent  adjudicative  proceedings  in 
which  the  matters  are  relevant. 

It  was  pointed  out  earlier  that  a  con¬ 
clusion  that  a  particular  course  of  con¬ 
duct  Is  unlawful  may  rest  not  only  upon 
evidence,  i.e.,  facts  developed  according 
to  the  procedures  of  adjudication,  but 
also  on  background  or  “legislative”  facts, 
or  broad  considerations  of  law,  policy 
and  discretion,  or  the  accumulated 
knowledge  and  experience  of  the 
agency Nonevldentiary  “facts”  of  this 
sort  are  not  required  to  be  determined 
adjudicatively.  Often  they  cannot  be  so 
determined.  If,  therefore,  they  have 
been  determined  in  a  rule-matting  pro¬ 
ceeding  in  which  the  procedures  or¬ 
dained  by  the  Administrative  Procedure 
Act  and  the  agency’s  own  rules  have  been 
fully  complied  with,  it  should  not  be  re¬ 
quired  that  they  be  redetermined  de  novo 
in  a  subsequent  adjudicative  procc^Kllng. 

The  factual  determinations  upon 
which  the  trade  regulation  rule  promul¬ 
gated  herewith  are  based  concern  (1) 
the  health  hazards  of  cigarette  smc^- 
ing;  (2)  cigarette  sales  and  advertising 
expenditures  by  year,  brand,  and  type  of 
cigarette,  cigarette  advertising  media 
and  audiences,  etc.;  (3)  consumer  reac¬ 
tions,  attitudes  and  behavior,  and  the 
probable  impact  of  cigarette  advertising 
on  consumers.  It  has  already  been  ex¬ 
plained  why  the  Commission  may,  with 
propriety,  accept  the  determinations 
made  in  the  Report  of  the  Surgeon  Gen¬ 
eral’s  Advisory  Committee  (see  Part  IE, 
supra).  The  second  category  is  limited 
to  strictly  background  data  which  have 
been  drawn  from  sources  whose  accuracy 
is  generally  conceded  tmd  has  not  been 
challenged  in  this  proceeding.  The  right 
to  a  trial-tsrpe  hearing  is  not  infringed  by 
renting  on  such  data.'” 


^See  2  Davis,  Administrative  Law,  ch.  15 
(1958).  “Legislative  facts  are  typically  gen¬ 
eral  facts  which  help  the  tribunal  decide  is¬ 
sues  of  law  and  policy.  Adjudicative  facts 
are  facts  about  the  parties,  the  facts  to  which 
law  and  policy  are  fq>plled  In  an  adjudica¬ 
tion.”  2  Id..  §  15.14,  p.  433. 

In  the  words  of  Mr.  Justice  Holmes,  “The 
court  may  ascertain  as  It  sees  fit  any  fact  that 
is  merely  a  ground  for  laying  down  a  rule  of 
law.”  Chastleton  Corp.  v.  Shudalr,  264  UB. 
543,  548  (1924).  See  Wjrzanskl,  A  Trial 
Judge’s  Freedom  and  Responsibility,  65  Harv. 
L.  Rev.  1281,  1295  (1952) .  Surely  it  Is  appro¬ 
priate  that  such  facts  be  determined  sys¬ 
tematically  In  a  rule-making  proceeding  tail¬ 
ored  to  that  purpose,  rather  than  be  left  to 
find  their  way,  perhaps  somewhat  haphaz¬ 
ardly,  Into  adjudicative  decisions  in  which 
new  rules  of  law  are  announced. 
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Ab  for  the  third  category,  it  was  pointed 
out  in  Part  IV  of  this  report  that  the 
imuming  M  particular  advertisements, 
the  understanding  of  consumers,  and  re¬ 
lated  questions  as  to  the  impact  or  effects 
of  advertising  on  the  consuming  public, 
while  they  are  deemed  to  involve  matters 
of  "fact"  to  be  determined  by  the  Com¬ 
mission,  ordinarily  depend,  not  upon  evi¬ 
dence  (iq>art  from  the  advertisements 
themselves),  but  upon  the  Cmnmission’s 
exercise  of  its  specialized  knowledge  and 
experience  of  marketing  practices  and 
(xmsumer  reactions.  The  Commission  is, 
of  course,  making  no  Judgment  in  this 
proceeding  with  respect  to  any  deceptive 
or  unfair  characteristics  of  particular 
cigarette  advertisements  or  of  cigarette 
advertising.  There  is  no  "adjudicative" 
question  here,  for  example  of  whether  a 
particular  advertisement  is  likely  to  de¬ 
ceive  a  substantial  segment  of  the  con¬ 
suming  public  or  whether  any  cigarette 
advertiser  has  committed  unfair  or  de¬ 
ceptive  acts  or  practices.  However,  the 
Commission  has  considered  and  based 
the  rule  on  such  general  background 
matters  as  the  probable  impact  on  con¬ 
sumers  of  cigarette  advertising  that  does 
not  disclose  the  health  hazards  of  smok¬ 
ing,  in  view  of  the  amount  of  advertising, 
media  employed,  the  general  advertising 
themes  that  have  been  used,  the  nature 
of  the  advertised  product,  the  character¬ 
istics  of  the  advertising  audience,  the 
publicity  that  has  been  accorded  the 
smoking  and  health  controversy,  and  so 
forth. 

It  should  be  noted  in  this  connection 
that  the  facts  upon  which  the  trade  reg¬ 
ulation  rule  is  based  are  common  to  the 
entire  class  of  persons  subject  to  the  rule, 
i.e.,  all  of  the  members  of  the  cigarette 
industry.  Such  facts  are  obviously  suit¬ 
able  for  consolidated  treatment  in  a 
single  proceeding,  not  only  on  grounds 
of  economy  and  expedition,  but  on 
groimds  of  fairness  as  well.  It  is  to  the 
advantage  of  the  cigarette  manufactur¬ 
ers  that  such  facts  be  treated  together. 
Were  the  Commission  to  bring  separate 
cease  -  and  -  desist  order  proceedings 
against  the  individual  manufactmers, 
it  would,  to  be  sure,  be  necessary  to 
establish  the  essential  elements  of  the 
Commission’s  case  separately  in  each 
proceeding.  However,  after  a  series  of 
such  proceedings,  it  would  be  entirely 
proper  for  the  Commission,  in  the  next 
case,  to  take  official  notice  of  the  records 
of  and  its  findings  in  the  prior  cases, 
thereby  dispensing  with  the  need  to 
establish  a  prima  facie  case  anew,'”  even 


^See  Section  7(d)  of  the  Administrative 
Procedure  Act.  The  doctrine  of  official  notice 
was  discussed  by  the  Commission  in  its  re¬ 
cent  decision  in  Manco  Watch  Strap  Co.. 
F.T.C.  Docket  7785  (decided  March  13.  1962), 
a  case  involving  nondisclosure  of  foreign 
origin: 

“If  this  were  the  first  foreign-origin  prod¬ 
uct  case  to  come  before  the  Commission,  the 
conclusion  that  a  substantial  segment  of  the 
public  assumes  that  unmarked  watch  bands 
are  American-made  and  prefers  such  do¬ 
mestically-made  bands  would  have  to  be 
based  on  speoiflc  evidence.  But  this  is  not  a 
case  of  first  impression;  rather,  it  follows 
scores,  if  not  hundreds,  of  others  involving 
fundamentally  the  same  general  facttial  is¬ 
sues.  This  is  an  area  of  administration  that 


though  the  respondent  in  the  later  case 
had  not  been  a  pcuty  to  the  earlier  pro¬ 
ceedings.  By  conducting  a  single,  con¬ 
solidated  proceeding,  the  Ccunmission 
has  assured  aU  of  the  cigarette  manu¬ 
facturers  an  opportunity  actually  to  par¬ 
ticipate  in  making  such  determinations 
as  the  Commission  may,  in  future  ad¬ 
judicative  proceedings,  rely  upon. 

The  Commission  may,  in  subsequent 
adjudicative  proceedings,  take  official 
notice  of  its  accumulated  knowledge  and 
experience  as  embodied  in  the  record  of 
a  trade  regulation  rule  proceeding,  just 
as  it  may  take  official  notice  of  such 
knowledge  and  experience  as  embodied 
in  a  series  of  prior  adjudicative  records 
and  just  as  it  may  rely  upon  matters 
outside  of  any  record  if  they  are  within 
the  class  of  matters  traditionally  re- 
gstrded  as  background  or  legislative  facts 
or  matters  of  law.  policy  and  discretion. 
This  proceeding  ^mply  enables  the  sys¬ 
tematic  marshalling  of  the  Commission’s 
knowledge  and  experience  in  the  field  of 
cigarette  advertising  and  of  consumer 
protection  generally. 

What  rights  would  a  respondent  in 
such  a  later  adjudicative  proceeding  have 
to  notice  of  and  opportunity  to  rebut 
findings  made  in  reliance  on  prior  deter¬ 
minations  in  a  trade  regulation  rule  pro¬ 
ceeding?  Section  7(d)  of  the  Adminis¬ 
trative  Procedure  Act  provides,  "Where 
any  agency  decision  rests  on  official  notice 
of  a  material  fact  not  appearing  in  the 
evidence  in  the  record,  any  party  shall  on 
timely  request  be  afforded  an  opportunity 
to  show  the  contrary.’’  (See  also  §  3.14 
(d)  of  the  Commission’s  Procedures  and 
Rules  of  Practice.)  This  does  not  mean 
that  whenever  an  agency  relies  on  mat¬ 
ters  outside  of  the  record  to  determine 
an  issue  in  an  adjudicative  proceeding, 
the  reiyxmdent  must  be  given  an  op- 
portimity  to  introduce  evidence  on  re¬ 
buttal.'**  That  makes  little  sense  where 
it  is  nonevidentiary  facts  that  have  been 
noticed. 


has  evolved  to  a  point  at  which  the  accxunu- 
lated  experience  and  knowledge  of  the  Com¬ 
mission  may  properly  be  invoked  in  exercising 
its  fact-finding  functions.  •  *  *  In  view  of  the 
frequency  and  consistency  with  which  proof 
of  the  existence  of  such  preference  has  been 
shown  in  countless  prior  proceedings,  the 
Commission  may  take  c^cial  notice  of  that 
fact,  and  dispense  with  the  need  to  re-prove 
it  in  each  new  proceeding  that  is  brought. 

“Proof  of  general  consumer  attitudes  and 
preferences  in  regard  to  the  general  class  of 
products  of  foreign  origin  or  msmiifacture 
would  only  prove  again  that  which  the  Com¬ 
mission  has  already  established  to  be  the  fact 
from  its  accumulated  knowledge  and  experi¬ 
ence.  •  •  *  Accordingly,  we  may  now  prop¬ 
erly  generalize  the  facts  established  by  the 
Commission  in  the  long  line  of  foreign-origin 
cases  and  relieve  the  parties  in  this  t3q>e  of 
case  of  the  lumecessary  burden  of  continuing 
to  litigate,  over  and  over  again,  the  same  gen¬ 
eral  factual  issues  as  to  consumer  attitudes 
and  preferences.”  (Pp.  9-11;  see  2  Davis,  op. 
cit.  supra  note  150,  ch.  15.) 

***Jaffe,  Administrative  Procedure  Re-Ex¬ 
amined:  The  Benjamin  Report,  56  Harv.  L. 
Rev.  704,  717-19  (1943);  2  Davis,  op.  oit. 
supra  note  150.  §  15.14,  pp.  432-33.  “{P]ar- 
ties  should  have  oppmtimity  to  meet  in  the 
appropriate  fashion  all  facts  that  influence 
the  disposition  of  the  case.”  Id.,  p.  432. 
(Emphasis  added.) 


Nor  does  the  Administrative  Procedure 
Act  require  that  the  Commission  provide, 
in  a  subsequent  rule-making  proceeding 
or  othmyise,  a  further  c^portunity  for 
persons  who  were  afforded  a  full  and 
ample  opportunity  to  participate  in  the 
original  rule-making  proceeding — ^who 
were,  as  here,  on  notice  of  the  matters  of 
fact,  law,  policy  and  discretion  on  which 
the  agency  relied  in  formulating  its  rule, 
and  had  complete  opportunity  to  submit 
in  written  and  oral  form  any  views,  data 
and  argument  they  chose*** — ^to  intro¬ 
duce  further  data,  at  least  in  the  form  of 
record  evidence,  on  matters  fully  and 
fairly  canvassed  in  the  original  proceed¬ 
ing,  so  long  as  the  matters  are  of  the  kind 
that  may  with  propriety  and  fairness  be 
determined  in  a  nonsidjudicative  pro¬ 
ceeding.  While  in  other  cases  of  official 
notice  (e.g.,  notice  of  the  record  of  a 
prior  case)  the  respondent’s  first  “op¬ 
portunity  to  show  the  contrary’’  occurs 
in  the  adjudicative  proceeding  in  which 
notice  is  taken  (the  respondent  not  hav¬ 
ing  been  a  party  in  the  prior  case) ,  here 
the  cigarette  companies  have  been  given 
such  an  opportunity  in  the  very  proceed¬ 
ing  the  record  of  which  may  be  noticed 
in  a  future  adjudicative  proceeding.  The 
Administrative  Procedure  Act  does  not 
require  that  the  same  person  or  firm  be 
offered  an  indefinite  numb^  of  “op¬ 
portunities  to  show  the  contrary." 

What  the  Administrative  Procedure 
Act  and  basic  principles  of  fair  proce¬ 
dure  do  require,  in  the  way  of  “an  op¬ 
portunity  to  show  the  contrary,”  is  that 
any  person  or  firm  subject  to  a  trade 
regulation  rule  be  given  an  opportunity 
to  show  changed  conditions,  or  other  spe¬ 
cial  circumstances,  justifsdng  a  waiver  of 
the  rule  as  to  him.'**  Such  opportunity  is 
expressly  provided  for  in  the  present 
trade  regulation  rule.***  Moreover,  such 
person  is  free,  in  any  adjudicative  pro¬ 
ceeding  in  which  the  Commission  gives 
notice  of  its  intention  to  rely  on  the  de¬ 
terminations  made  in  this  proceeding,  to 


“*Thls  trade  regtilation  rule  proceeding 
complies  ftiUy  with  the  notice  and  oppor- 
tunity-to-particlpate  requirements  of  Sec¬ 
tion  4  of  the  Administrative  Procedure  Act 
and  Section  1.67  of  the  Commission’s  Pro- 
ced\xres  and  Rules  of  Practice.  See  App.  C, 
infra. 

^See  National  Broadcasting  Co.  v.  United 
States,  319  n.S.  190, 225  (1943);  United  States 
V.  Storer  Broadcasting  Co.,  351  U.S.  192,  205 

(1956);  PP.C.  V.  Texaco  Inc.,  UB. - , 

-  (1964).  Cf.  Manco  Watch  Strap  Co., 

F.  T.  C.  Docket  7785  (decided  March  13. 1962) , 
p.  14:  “where  the  Conunission’s  complaint  is 
predicated  on  the  existence  of  a  general  con- 
sximw  preference  for  American-made  goods  of 
which  official  notice  is  taken,  the  burden  of 
showing  that  the  particular  case  is  excep¬ 
tional  and  not  within  the  general  rule  will 
rest  on  the  respondent.” 

“•  The  rule  provides ;  “In  the  event  that  any 
person  subject  to  this  Rule  is  of  the  opinion 
that  new  or  changed  conditions  of  fact  or 
law,  the  public  interest,  or  special  circum¬ 
stances  require  that  the  Rule  be  suspended, 
modified,  waived,  or  repesded  as  to  him,  or 
otherwise  altered  or  amended,  such  person 
may  file  with  the  Secretary  of  the  Commis¬ 
sion  a  petition  to  rec^n  this  rule-making 
proceeding,  stating  the  changes  desired  and 
the  grounds  therefOT.  The  Commission  will 
act  on  the  petition  as  provided  in  Section  1.66 
of  the  Conunission’s  Procedures  and  Rules  of 
Practice.” 
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introduce  evidence  bearing  on  adjudica¬ 
tive  facts  at  issue  in  the  later  proceeding, 
as  well  as  to  argue  questions  of  law.  The 
trade  regulation  rule  procedure  thus  in¬ 
volves  no  infringement  whatever  of  any 
respondent’s  rights  in  a  subsequent  5(b) 
adjudicative  proceeding.  Cf.  United 
States  V.  Storer  Broadcasting  Co.,  351 
UB.  192  (1956) ;  P.P.C.  v.  Texaco  Inc., 

- U.S.  -  (1964). 

In  sum,  while  nowhere  in  the  Trade 
Commission  Act  is  the  Commission  spe¬ 
cifically  granted  the  authority  to  pro¬ 
mulgate  a  trade  regulation  rule  for  the 
advertising  and  labeling  of  cigarettes, 
such  a  rule  is  within  the  scope  of  the 
general  grant  of  rule-making  authority 
in  Section  6(g),  and  authority  to  pro¬ 
mulgate  it  is,  in  any  event,  implicit  in 
Section  5(a)  (6)  and  in  the  purpose  and 
design  of  the  Trade  Commission  Act  as 
a  whole.  Within  the  limits  stated  above, 
the  rule  may  be  relied  upon  in  subsequent 
adjudicative  proceedings  to  resolve  those 
factual  matters  that  have  been  deter¬ 
mined  in  the  rule-making  proceeding. 
The  lawfulness  of  such  an  exercise  of 
agency  authority,  in  analogous  circum¬ 
stances  has  been  upheld  by  the  Supreme 
Court."* 

VIL  The  Psovisions  or  the  Trade 
Regulation  Rule  and  Manner  of 
Compliance  Therewith 

In  this  part  of  the  report  we  discuss 
briefly  the  provisions  of  the  trade  regu¬ 
lation  rule  promulgated  herewith  and 
the  requirements  of  compliance  with  it. 
For  reasons  already  stated,  the  rule  con¬ 
tains  no  provisions  corresponding  to 
rules  2  and  3  of  the  proposed  rules  pub¬ 
lished  at  the  outset  of  this  proceeding. 
The  substance  of  proposed  rule  1  re¬ 
mains,  but  it  has  been  modified  to  elimi¬ 
nate  any  requirement  that  a  specific 
form  or  specific  forms  of  words  be  used 
in  disclosing  in  all  advertising  and  label¬ 
ing  the  health  hazards  of  cigarette  smok¬ 
ing.  The  Commission  believes  that  the 
individual  advertiser  should  be  free  to 
formulate  the  required  disclosure  in  any 
manner  that  intelligibly  conveys  the 
sense  of  the  required  disclosure  in  a  f  uUy 
conspicuous  fashion.  The  Commission 
will,  on  request,  advise  whether  proposed 
forms  of  disclosure  comply  with  the  re¬ 
quirements  of  the  rule. 

In  addition  to  the  substantive  provi¬ 
sion  requiring  disclosure  of  the  health 
hazards  of  smoking,  the  rule  contains  a 
procedural  provision  for  the  reopening 
of  this  rule-making  proceeding  in  cer¬ 
tain  circumstances.  This  provision  en¬ 
sures  that  every  cigarette  manufacturer, 
in  advance  of  any  proceeding  against 
him  under  Section  5(b) ,  shall  have  a  full 
and  fair  opportunity  to  demonstrate  to 
the  Commission  such  changed  conditions 


See  National  Broadcasting  Co.  v.  United 
States,  819  UB.  190  (1948);  United  States  v. 
Storer  Broadcasting  Co..  361  U.S.  192  (1956); 

PP.C.  V.  Texaco  Inc., - UB. -  (1964). 

Thus,  In  the  recent  Texaco  case  the  Supreme 
(3ourt  held:  "the  statutory  requirement  for 
a  hearing  .  .  .  does  not  preclude  the  Com¬ 
mission  from  particularizing  statutory  stand¬ 
ards  through  the  rule-making  process  and 
barring  at  the  threshold  those  who  neither 
measure  up  to  them  nor  show  reasons  why  In 
the  public  Interest  tlxe  rule  should  be 
waived.” - UB.,at - . 


or  special  circumstances  as  would  war¬ 
rant  a  modification  of  the  rule.  Besides 
this  special  provision.  Section  1.66  of  the 
Commission’s  Procedures  and  Rules  of 
Practice  provides  that  ^’any  Interested 
person  or  group”  may  file  a  petition  with 
the  Secretary  of  the  Commission  “for 
the  amendment  or  repeal  of  a  [trade 
regulation]  rule.”  This  section  also  per¬ 
mits  the  Commission  to  initiate  sua 
sponte  proceedings  for  the  modification 
or  repeal  of  a  trade  regulation  rule. 

The  Commission’s  determination  in 
this  proceeding,  embodied  in  the  trade 
regulation  rule,  is  in  essence  a  definition 
of  standards  of  conduct  required  by  the 
Federal  'Trade  CTommission  Act,  and  thus 
serves  the  function  of  informing  the 
members  of  the  cigarette  industry  of 
what  the  law  prohibits  them  from  doing 
in  the  area  of  cigarette  advertising  and 
labeling  in  relation  to  the  health  haz¬ 
ards  of  smoking.  In  promulgating  such 
a  rule,  the  Commission  fulfills  its  statu¬ 
tory  obligation,  under  Section  5(a)  (6) 
of  the  Federal  Trade  Commission  Act, 
“to  prevent”  persons  subject  to  the  law 
“from  using  i^air  methods  of  competi¬ 
tion  in  commerce  and  unfair  or  deceptive 
acts  or  practices  in  commerce”;  for  Con¬ 
gress  envisaged  that  once  businessmen 
were  informed,  clearly,  unequivocally 
and  in  advance,  of  what  practices  were 
deemed  unlawful  by  the  Commission, 
they  would  abandon  them.  It  is  the 
Commission’s  general  policy,  therefore — 
a  policy  no  less  iq>plicable  in  the  present 
matter  than  in  other  matters — ^to  encour¬ 
age  voluntary,  simultaneous  and  indus¬ 
try-wide  abandonment  of  unlawful  trade 
practices  in  order  to  avoid  resort  to 
formal  enforcement  proceedings  and 
sanctions. 

Because  the  Commission  desires  to 
encoiirage  voluntary  compliance  with 
this  trade  regulation  rule  and  recognizes 
that  immediate  conformity  to  the  re¬ 
quirements  of  the  rule  may  present 
practical  difficulties  for  the  industry,  it 
has  determined  that,  following  the  pro¬ 
mulgation  of  the  rule,  the  industry 
should  be  allowed  a  reasonable  period 
of  time  for  voluntary  coinpliance.  For 
example,  questions  may  arise  as  to  the 
Interpretation  and  application  of  the 
rule  in  particular  circumstances.  The 
Commission’s  offices  will  be  open  for  any 
Industry  member  who  has  such  a  ques¬ 
tion  to  seek  definitive  advice,  in  advance, 
from  the  Commission.  The  Commission 
also  recognizes  that  even  though  the  rule 
imposes  the  minimum  requirements  nec¬ 
essary  to  bring  the  industry’s  conduct 
into  conformity  with  Section  5  (tf  the 
Trade  CkHnmlssion  Act,  it  will  necessi¬ 
tate  changes  in  the  present  advertising 
and  labeling  of  cigarettes  that  may  re¬ 
quire  some  time  to  implement. 

Accordingly,  the  Commission  has  de¬ 
termined  that,  with  respect  to  labeling, 
the  trade  regulation  rule  shall  take  ef¬ 
fect  on  January  1, 1965.  This  will  allow 
industry  members  ample  time  to  bring 
their  labeling  into  conformity  with  the 
rule.  However,  with  respect  to  advertis¬ 
ing,  the  Commission  recognizes  that 
additional  problems  may  exist.  The  de¬ 
terminations  made  by  the  Commission 
in  this  proceeding  and  embodied  in  this 
report  reflect  past  and  present  condi- 


ti(His,  not  the  future.  Neither  the  ad¬ 
vertising  nor  the  labeling  of  any  ciga¬ 
rettes  has  ever  carried  a  warning  of  the 
hazards  to  health  of  smoking.  Nor  has 
there  been  in  this  country  any  extensive 
educational  program  to  inform  the  pub¬ 
lic.  and  especially  young  people,  of  those 
dangers.  On  the  contrary,  as  we  have 
found,  cigarette  advertising  has  been  of 
such  character  and  magnitude  as  to  have 
the  effect  of  obscuring  awareness  of  the 
risks  to  health.  Thus,  if  present  condi¬ 
tions  of  cigarette  merchandising  con¬ 
tinue  unchanged,  the  public  interest 
clearly  requires  the  inclusion  in  all  cig¬ 
arette  advertising  of  disclosure  of  the 
hazards  to  health  of  smoking.  As  has 
been  shown  (Part  m  supra) ,  advertising 
has  played  a  most  important  part  in  the 
marketing  of  cigarettes.  In  comparison 
to  advertising,  labeling  has  not  been  a 
major  factor  in  merchandising  the  prod¬ 
uct.  It  is  the  Commission’s  determina¬ 
tion,  therefore,  that,  in  the  light  of 
circumstances  as  they  exist  today,  the 
members  of  the  cigarette  industry  are 
under  the  legal  duty  to  disclose  the 
health  hazards  of  cigarette  smoking  in 
advertising  as  well  as  labelii^. 

The  Commission  recognizes,  however, 
that  circumstances  may  change,  and  that 
such  change  may  affect  the  public  in¬ 
terest  with  respect  to  the  need  for  such 
disclosure  in  cigarette  advertising.  The 
Commission  expects  that  members  of  the 
industry  will  proceed  promptly  and  in 
good  faith  to  comply  with  the  rule, 
insofar  as  it  requires  inclusion  of  a  cau¬ 
tionary  statement  in  all  cigarette  label¬ 
ing.  The  Commission  also  expects  that 
tile  members  of  the  industry  will  proceed 
promptly  and  in  good  faith  to  eliminate 
voluntarily  all  deceptive  or  unfair  ele¬ 
ments  from  cigarette  advertising.  The 
Commission  also  anticipates  that  effec¬ 
tive  and  sustained  campaigns  of  public 
education  as  to  the  health  hazards  of 
cigarette  smoking  may  soon  be  under¬ 
taken  on  a  large  scale  by  public  health 
agencies,  medical  and  health  organiza¬ 
tions,  and  indeed  by  the  cigarette  indus¬ 
try  itself. 

Accordingly,  the  Commission  has  de¬ 
termined  that,  with  respect  to  advertis¬ 
ing.  the  rule  shall  become  effective  on 
July  1,  1965.  In  view  of  the  possibility 
of  changed  circumstances  prior  to  such 
effective  date,  the  Commission  is  making 
express  provision  in  the  rule  for  dealing 
with  such  changed  circumstances  should 
they  occur.  The  Commission  will  enter¬ 
tain  an  application  filed  prior  to  May  1, 
1965,  by  any  interested  party  to  postpone 
the  effective  date  or  otherwise  suspend, 
modify,  or  abrogate  the  provisions  of  the 
rule  as  to  advertising,  upon  a  showing  of 
such  change  in  circumstances  as  to  jus¬ 
tify  such  requested  action  in  the  public 
interest.  The  Commission  would  wel¬ 
come  voluntary  compliance  by  the  indus¬ 
try  or  other  changed  circumstances 
which  would  obviate  the  need  for  formal 
enforcement  proceedings  or  sanctions. 

The  Commission’s  objective  in  this 
proceeding  has  been  to  inform  and  guide, 
not  to  pass  judgment  upon  past  or  pres¬ 
ent  actions  of  the  cigarette  industry. 
Trade  regulation  rules  are  preventive, 
not  punitive.  In  nature.  They  are  in¬ 
tended  to  avert  rather  than  promote  liti- 
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iroved  by  the  U^.  Government  or  have  been  conventional  roimd  clgarettee  cauaee  Regents 
found  by  this  Government  lower  in  tar  and  to  smoke  cooler  than  round  cigarettes,  that 
ilcotlne  than  any  other  filter  cigarettes.  said  cigarettes  will  provide  any  defense 
n.  Stipulations.  against  throat  irritation  due  to  smoking; 

(1)  Batt  Brothers  Tobacco  Products,  Inc.,  that  their  extra  length  will  cause  the  smoke 

13  F.T.C.  1662  (1941).  Prohibits  claims  as  therefrom  to  be  cooler  than  the  smoke  from 
to  English,  French  and  Russian  origin.  standard  length  clgarettee;  provided  that 

(2)  Benson&Hedges,  83  F.T.C.  1659  (1941).  nothing  In  said  stipulation  prohibits  rep- 

Prohlblts  claims  as  to  "non  nicotine”  as  de>  resentations  that  during  the  time  the  extra 
icrlptive  oi  mouthpiece  or  claims  that  said  length  of  such  cigarette  is  being  smoked 
mouthpiece  denlcotinlzes  or  apinreclably  re-  the  smoke  therefrom  will  contain  lees  Irri- 
inoves  nicotine  from  smoke.  tatlng  properties  and  will  be  cooler  than  the 

(3)  Brown  &  Williamson  Tobacco  Ck>rp.,  84  smoke  from  standard  length  cigarettes. 
P'.T.C.  1689  (1942).  Prohibits  claims  that  (16)  Variety  Sales  Ck).,  24  F.T.C.  1547 
Cools  will  keep  head  clear  In  winter  or  any  (1937).  Prohibits  claims  that  by  retailers 
other  time,  give  extra  protection  or  Is  an  using  respondents  lottery  devices  and  pre- 
sxcellent  safeguard  diuing  cold  months:  mlum  merchandise  cigarettes  cost  the  con- 
remedy  or  protection  from  colds;  easier  on  sumer  less  than  the  regular  price. 

one’s  throat;  leaves  throat  or  nose  cleaner  (17)  A.  Zophlrlo  &  Co.,  30  F.T.C.  1504 
or  clearer;  soothes,  rests  at  relaxes  throat  or  (1940).  Prohibits  claims  that  respondent  Is 
mouth;  claims  as  to  head  clearing  quality  of  a  manufacturer  or  Importer. 

menthol  or  that  "doctors  know  the  beneficial  _ 

head  clearing  quality  of  menthol”;  or  In  any  appendix  b 

way  Implying  that  a  smoker  of  Ko^s  receives  cxoabstts  ADvnmsiNa  oinDss 

therapeutic  benefits  for  colds  or  any  other 

condltton  guides  have  been  adopted 

(4)  Brciwn  &  Williamson  Tobacco  Corp.,  36  '^®  Comn^lon  for  the  use 

F.T.C.  1099  (1943).  Prohibits  claims  that  re-  ^  ®^^ation  of  cigarette 

port  of  tests  appearing  in  Reader’s  Digest  aovertlsing. 

proves  that  Avalon  Cigarettes  are  the  finest  No  representetlon,  cla^,  lustration,  or 
quality  combination  thereof,  should  be  made  or 

(5)  Brown  &  WUllamson  Ibbacco  Corp.,  43  u«ed  which  directly  or  Indirectly: 

F.T.C.  805  (1947).  Prohibits  claims  that  1.  Refers  to  ^ 

Raleigh  clg»ettes  are  right  for  the  throat,  physical  or  effects  of  clgwette 

that^oke  from  such  cigarettes  Is  beneficial  smoking  of  any 

to  the  throat  or  less  harmful  than^the  smoke  of  cigarette. 

from  otoer  clg^j^^-  '  Note:  Words,  including  those. relating  to 

«  ^  WlUia^on  Tobacs  CerP;.  46  filters  or  filtration,  which  imply  the  presence 

F.T.C.  1240  (1950).  Prohibits  claims  that  qj.  absence  of  any  physical  effect  cht  effects 
Life  cigarettes  are  safer  for  the  throat  or  ^  considered  subject  to  this  guide, 
lungs,  better  for  health,  give  safo:  smoking 

pleasiue  than  other  cigarettes,  that  said  2.  Represents  that  any  brand  of  cigarette 
cigarettes  or  the  smoke  therefrom  contain  or  the  smoke  therefrom  Is  low  In  nicotine  or 
less  Irritating  tare  than  other  cigarettes  or  tars,  or  contains  less  nicotine,  tars,  acids, 
their  smoke,  that  said  cigarettes  may  be  resins,  or  other  substances,  by  virtue  of  Its 
smoked  to  the  fuU  extent  of  one’s  desire  with-  Ingredients,  method  of  manufacture,  length, 
out  irritation  or  U1  effects.  added  filter,  or  for  any  other  reason  or  wlth- 

(7)  Estabrook  &  Eaton  Co.,  35  F.T.C.  925  out  any  assigned  reason,  than  any  other 

(1942).  Prohibits  claims  that  only  Leighton  brand  or  brands  of  cigarettes  when  It  has 
Cigarettes  contain  nature-ripened  tobacco,  not  been  established  by  competent  scientific 
do  not  Irritate  throat  and  do  not  affect  proof  applicable  at  the  time  of  dissemination 
nerves.  that  the  claim  is  true,  and  If  true,  that  such 

(8)  Green  River  Tobacco  Co.,  27  F.T.C.  1547  difference  or  differences  are  significant. 
(1938).  Prohibits  claims  that  he  sells  all 

brands;  only  products  he  sells  have  natural  Note:  Wcwds,  Including  those  relating  to 
flavor,  inlldie^,  coolness;  that  his  prices  are  mtratlon.  which  imply  lesser  substances  in 
wholesale;  that  his  products  are  not  taxed.  smoke,  through  *Uter  ciraparisons  or 

(9)  International  Tobacco  Co.  of  America,  otherwise,  are  considered  subject  to  this 
Inc.,  S3  F.T.C.  1650  (1941).  Prohibits  claims  8^o«- 

M  to  English  manufac^e,  that  Its  cigarette  3  ji^f ers  to  the  effect  or  effects  of  cigarette 
tips  represent  an  original  or  revolutionary  gnioklng  in  general  or  the  smoking  of  any 
principle  or  are  the  only  ones  having  filter  pran^f  cigarette  on  the  (a)  nose,  throat, 

-  _ _ -  larynx  or  other  part  of  the  respiratory  tract, 

/ilaov  (b)  digestive  system,  (c)  nerves,  (d)  any 

(1938) .  Prohibits  cl^nu  that  Julep  other  part  of  the  body,  or  (e)  energy, 

rettes  help  counteract  Irritants,  throat  Irrlta-  4  Represents  medical  approval  of  cigarette 
tlons  due  to  heavy  smoking,  never  make  the  smoking  in  general  or  the  smoking  of  any 
throat  dry  or  parched.  brand  of  cigarette. 

(11)  Leighton  Tobacco  Co.,  46  F.T.C.  1230  Comi>ares  the  volume  of  sales  of  com- 

(1950) .  Prohibits  claims  that  Phantom  clga-  petltlve  brands  of  cigarettes,  or  the  purchase 
rettes  cause  no  Irritation,  smoking  quality  re-  qj.  mg  Qf  particular  types,  qualities  or  grades 
mains  uniform,  never  become  stale.  of  tobacco  in  cigarettes,  when  such  claim  is 

(12)  M.  M.  Importing  Co.,  30  F.T.C.  1533  not  based  on  reliable  Information  currently 
( 1940 ) .  Prohibits  claims  as  to  being  Importer,  applicable  when  disseminated. 

and  as  to  alleged  foreign  OTlgln  of  the  clga-  Relates  to  or  contains  testimonials  re- 

rettes  sold,  unless  true.  specting  cigarette  smoking  or  the  smoking  ol 

(18)  Penn  Tobacco  Co.,  34  F.T.C.  1636  any  brand  of  cigarette  unless  (a)  the  test!- 
(1942).  Prohibits  Julep  cigarette  claims  monlal  Is  genuine,  (b)  the  advertiser  has 
that  smoking  said  cigarettes  Is  a  remedy  or  good  reason  to  believe  It  represents  the  cur- 
treatment  for  coughs.  rent  opinion  of  the  author  who  currently 

(14)  Poulldes  Brothers,  31  F.T.C.  1645  smokes  the  Inrand  named,  and  (c)  It  contain 
(1940).  Prohibits  imtrue  claims  that  com-  nothing  violative  of  any  of  the  other  guide: 
pcmy  has  branches  In  foreign  countries  or  set  forth  herein. 

that  cigarettes  manufactured  In  U.S.  with  7-  Falsely  or  misleadingly  disparages  othe 
Imported  tobaccos  are  manufactured  In  for-  cigarette  manufacturers  or  their  products, 
etgn  countries.  Notes: 

(15)  Rlgglo  Tobacco  Corp.,  47  F.T.C.  1726  (»)  Nothing  contained  in  these  guides  1 

(1951).  Prohibits  claims  that  the  oval  intended  to  prohibit  the  use  of  any  represen 
shape  of  Regent  cigarettes  or  their  smaller  tatlon,  claim  Ulustratlcm  relating  solely  t 
cross-section  burning  area  as  compared  with  taste,  flavor,  aroma,  or  enjoyment. 


gation.  The  Commission  desires  neither 
to  inflict  economic  injury  on  the  cigarette 
Industry  nor  to  involve  the  members  of 
the  industry  in  cease-and-desist  order 
proceedings.  The  Commission  has  there¬ 
fore  endeavored  to  prescribe  a  program 
of  compliance  that  wiU  involve  a  mini¬ 
mum  of  uncertainty,  dislocation,  and 
formal  enforcement,  and  at  the  same 
time  fulh^  protect  the  public  interest. 

Appendix  A 

PAST  OOlSlfTSSTON  PEOOEXDINOS  INVOLVING 
CaOAEETTE  ADVEETISINO 

I.  Formal  Actions. 

(1)  London  Tobacco  Oo.,  86  F.T.O.  282 
(1948).  Prohibits  any  words,  pictures  or 
other  representations  that  any  domestic 
product  Is  Imported. 

(2)  R.  L.  Swain  Tobacco  Go..  41  F.T.C.  812 
(1945).  Prohibits  representations  that  re¬ 
spondent’s  cigarettes  are  endorsed  <x  ap- 
jHroved  by  the  medical  profession;  wlU  save 
(Hr  S(x>the  the  nose,  throat  or  mouth;  con- 
talns  no  Irritating  properties;  will  not  pro¬ 
duce  cough,  wheese  or  throat  Irritation;  will 
not  produce  sour,  stale  or  disagreeable  odor 
In  closed  room;  produces  less  stain  on  fingers 
and  teeth. 

(8)  P.  LorlUard  Co.,  46  F.T.C.  785  (1950), 
(nrder  modified,  1<L.  at  853.  affirmed,  186  F. 
2d  52  (4th  Clr.  1950),  contempt  prcx^edlng, 

6  F.T.C.  Statutes  and  Court  Decisions  490 
(4th  Clr.  1959).  Prohibits  representations 
that  Beech-Nut  cigarettes  will  not  harm  or* 
Irritate  the  throat;  that  filtering  effect  of 
extra  length  extends  beyond  point  where  the 
extra  length  Is  consumed;  that  Sensations 
contain  the  finest  tobacco  that  can  be 
bought;  that  Cld  Golds  (x>ntaln  less  nicotine 
or  tars  or  is  less  Irritating  than  any  of  the 
six  other  leading  brands. 

(4)  R.  J.  Reymolds  Tobacco  Co.,  46  F.T.C. 
706  (1950);  modified.  192  F.  2d  535  (7th  Clr. 
1951),  modified  order.  48  F.T.C.  682  (1952). 
Prohibits  representations  that  Camels  aid 
digestion;  do  not  Impair  the  “wind"  or  phys¬ 
ical  condition  of  atheltes;  will  never  harm 
or  Irritate  throat  or  leave  an  aftertaste:  are 
s(x>thlng,  restful  or  comforting  to  the  nerves; 
contain  less  nicotine  than  any  of  the  four 
other  largest  selling  brands. 

(5)  American  Tobacco  Co.,  47  F.T.C.  1398 
( 1951 ) .  Prohibits  representations  that  twice 
as  many  Independent  tobacco  experts  smcAe 
Luckies  or  that  those  who  do,  do  so  because 
of  their  knowledge  of  the  grades  or  quality 
of  tobacco  purchased  by  American;  that 
Luckies  contain  less  acid  or  nicotine  or  are 
lees  Irritating  to  the  throat  than  any  of  the 
other  leading  brands  of  cigarettes. 

(6)  Philip  Morris  &  Co..  Ltd.,  49  F.T.C.  703 
(1952),  vacated  and  remanded  on  Commis¬ 
sion’s  motion,  5  F.T.C.  Statutes  and  Court 
Decisions  790  (D.C.  Clr.  1953),  dismissed 
upon  affidavit  of  abandonment,  51  F.T.C.  857 
(1954) .  Abandoned  claims  were  to  the  effect 
that  Philip  Morris  cigarettes  will  not  Irri¬ 
tate  the  upper  respiratory  tract;  will  not 
affect  the  breath  or  leave  an  aftertaste;  and 
misrepresentations  of  the  reasons  for  which 
any  study,  survey,  experiment,  test  cm:  the 
like  was  made. 

(7)  Liggett  Sc  Myers  Tobacco  Co.,  prelimi¬ 
nary  Injunction  denied,  108  F.  Supp.  573 
(8X1.N.Y.  1952) .  aff’d  mem.,  203  F.  2d  956  (2d 
Clr.  1953);  55  F.T.C.  354  (1958).  Prohibits 
representations  that  Chesterfields  have  no 
adverse  effect  upon  the  noee,  throat  or  ac¬ 
cessory  organs;  are  milder  when  used  to 
connote  that  the  smoke  Is  less  Irritating  than 
that  of  any  other  brand  of  cl£;arettes;  will 
s(X}the  or  relax  the  nerves. 

(8)  Brown  Sc  Williamson  Toba(HX>  Corp., 
56  F.T.C.  956  (1960)  (consent  order).  Pro¬ 
hibits  using  any  pictorial  presentation  or 
demonstration  relating  to  filter  efficacy  that 
does  not  prove  what  It  purp<ut8  to  prove  and 
representations  that  Life  cigarettes  are  ap- 
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(b)  Nothlzig  contained  In  these  guides  will 
have  the  effect  of  modifying  the  provUdons  of 
any  existing  cease  and  desist  order  or  stlpu* 
latlon  or  altering  the  responsibility  of  any 
party  thereto  to  fuUy  ooa4)ly  with  the  spe¬ 
cific  provisions  of  such  order  or  stipulation 
affecting  it.  They  do  not  constitute  a  finding 
in  and  will  not  necessarily  affect  the  disposi¬ 
tion  of  any  formal  or  Informal  matter  now 
pending  with  the  Commission. 

(c)  These  guides  will  be  altered,  modified, 
or  otherwise  amended  when  and  If  the  facts 
and  circumstances  warrant. 

[PJl.  Doc.  64-0666;  Piled,  Jtfiy  1,  1964; 

8:62  ajn.] 


Title  7— AGRICULTURE 

Chapter  VII — Agricultural  Stabiliza¬ 
tion  and  Conservation  Service  (Agri¬ 
cultural  Adjustment),  Department  of 
Agriculture 

{Arndt.  7] 

PART  722— COnON 

Subpart — ^Acreage  Allotment  Regula¬ 
tions  for  the  1964  and  Succeeding 
Crops  of  Upland  Cotton 

Export  Market  Acreage 
Correction 

In  FJl.  Doc.  64-6133,  appearing  at 
page  7865  of  the  issue  for  Saturday, 
June  20,  1964,  the  following  corrections 
are  made: 

1.  In  the  first  paragraph,  Agricul¬ 
tural  Act  of  1954”  should  read  “Agricul¬ 
tural  Act  of  1964’\ 

2.  The  last  paragraph  of  §  722.228 
should  be  designated  as  paragraph  (j) 
instead  of  (1). 


PART  728— WHEAT 
Subpart^l  965-66  Marketing  Year 

Correction 

In  FJl.  Doc.  64-6253,  appearing  at 
page  7912  of  the  issue  for  Tuesday,  June 
23.  1964,  the  following  corrections  are 
made  in  §  728.101 : 

1.  In  the  penultimate  sentence  of 
paragrm>h  <b).  the  phrase  “food  grain 
base”  should  read  “feed  grain  base”. 

2.  In  paragraph  (1)(2),  the  phrase 
“repleting  stored  excess”  should  read 
“depleting  stored  excess”. 


Chapter  IX — ^Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders;  Fruits,  Vegetables,  Tree 
Nuts),  Department  of  Agriculture 

[Bartlett  Pear  Reg.  1] 

PART  917— FRESH  BARTLETT  PEARS, 
PLUMS,  AND  ELBERTA  PEACHES 
GROWN  IN  CALIFORNIA 

Grades  and  Sizes 
§  917.350  Bartlett  Pear  Regulation  1. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  917,  as  amended  (7  CFR  Part 
917),  r^Tilating  the  handling  of  fresh 
Bartlett  pears,  plums,  and  Elberta 
peaches  grown  in  the  State  of  California, 
effective  under  the  applicable  provisions 

No.  129 - 10 


of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  UJS.C.  601- 
674) ,  and  upon  the  basis  of  the  recom¬ 
mendations  of  the  Bartlett  Pear  Com¬ 
modity  Committee,  established  under  the 
aforesaid  amended  mailceting  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  Bartlett  pears, 
as  hereinafter  provided,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable,  unnecessary,  and  con¬ 
trary  to  the  public  interest  to  give  pre¬ 
liminary  notice,  engage  in  public  rule 
making  procedure,  and  postpone  the  ef¬ 
fective  date  of  this  section  imtil  30  days 
after  publication  thereof  in  the  Federal 
Register  (5  tJ.S.C.  1001-1011)  in  that, 
as  hereinafter  set  forth,  the  time  inter¬ 
vening  between  the  date  when  informa¬ 
tion  upon  which  this  section  is  based 
became  available  and  the  time  when  this 
section  must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient;  a  reasonable  time  is  per¬ 
mitted  under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  provi¬ 
sions  hereof  effective  not  later  than  July 
3,  1964.  A  reasonable  determination  as 
to  the  supply  of,  and  the  demand  for, 
Bartlett  pears  must  await  the  develop¬ 
ment  of  the  crop  and  adequate  informa¬ 
tion  thereon  was  not  available  to  the 
Bartlett  Pear  Commodity  Committee  un¬ 
til  June  23.  1964;  recommendation  as  to 
the  need  for,  and  the  extent  of,  regula¬ 
tion  of  shipments  of  such  pears  was  made 
at  the  meeting  of  said  committee  on  June 
23,  1964,  after  consideration  of  all  avail¬ 
able  information  relative  to  the  supply 
and  demand  conditions  for  such  pears, 
at  which  time  the  recommendation  and 
supporting  information  were  submitted 
to  the  Department;  shipments  of  the 
current  crop  of  such  pears  are  expected 
to  begin  on  or  about  July  6.  1964;  and 
this  section  should  be  applicable  to  all 
shipments  of  such  pears  in  order  to  ef¬ 
fectuate  the  declared  policy  of  the  act; 
and  c(»npliance  with  the  provisions  of 
this  section  will  not  require  of  handlers 
any  preparation  therefor  which  cannot  be 
completed  by  the  effective  time  hereof. 

(b)  Order.  (1)  During  the  period  be¬ 
ginning  at  12:01  a.m..  P.s.t.,  Jt^  3, 1964, 
and  ending  at  12:01  am.,  P.8.t,  January 
1,  1965,  no  shipper  shall  ship  any  box 
or  container  of  Bartlett  pears  unless: 

(i)  All  such  pears  grade  not  less  than 
U.S.No.2; 

(ii)  At  least  85  percent,  by  count,  of 
the  pears  contained  in  any  box  or  con¬ 
tainer  grade  at  least  U.S.  No.  1,  with  the 
following  exceptions:  (a)  not  to  exceed 
15  percent,  by  coimt,  of  such  pears  in  any 
box  or  container  may  be  damaged  but 
not  seriously  damaged  by  hail  or  frost; 
and  (b)  such  pears  may  fail  to  be  fairly 
well  formed  only  because  of  short  shape 
but  shall  not  be  seriously  misshapen; 
and 

(iii)  Such  pears  are  of  a  size  not 
smaller  than  the  size  known  commer¬ 
cially  as  size  165:  Provided,  That  a 
shipper  may  ship,  during  any  day  from 
any  shipping  point,  pears  which  are 
smaller  than  the  size  known  commer¬ 
cially  as  size  165  if  (a)  such  smaller 


pears  are  not  smaller  than  the  size  known 
commercially  as  size  180;  mid  <b)  the 
quantity  of  such  smaller  pears  shipped 
from  such  shipping  point  does  not,  at  the 
end  of  any  day  dining  the  aforesaid 
period,  exceed  5.26  percent  of  such  ship¬ 
per’s  total  shipments  of  pears  shipped 
from  the  same  shipping  point  during 
such  period,  which  are  not  smaller  tiian 
the  size  known  commercially  as  size  165. 

^)  Section  917.143,  as  amended  (7 
CFR  917.100  et  seq.),  sets  forth  the  re¬ 
quirements  with  respect  to  the  inspec¬ 
tion  and  certification  of  shipments  of 
Bartlett  pears.  Such  section  also  pre¬ 
scribes  the  conditions  which  must  be  met 
if  any  shipment  is  to  be  made  without 
prior  inspection  and  certification.  Not¬ 
withstanding  that  shipments  may  be 
made  without  inspection  and  certifica¬ 
tion.  each  shipper  shall  comply  with  all 
grade  and  size  regulations  applicable  to 
the  respective  shipment. 

(c)  Definitions.  (1)  Terms  used  in 
the  amended  marketing  agreement  and 
order  shall,  when  used  herein,  have  the 
same  meaning  as  is  given  to  the  respec¬ 
tive  term  in  said  amended  marketing 
agreement  and  order. 

(2)  “Size  165”  means  Bartlett  pears  of 
a  size  which  when  packed  in  a  stand¬ 
ard.  pear  box  will  pack,  in  accordance 
with  the  requirements  prescribed  for  a 
standard  pack.  165  pears  in  said  box  with 
the  twenty-two  smallest  pears  weighing 
not  less  than  five  and  three-quarter 
pounds. 

(3)  “Size  known  cconmercially  as  size 
180”  mernis  a  size  Bartlett  pear  that  will 
pack  a  standard  pear  box,  packed  in  ac¬ 
cordance  with  the  reifications  of  a 
standard  pack,  with  five  tiers,  each  tier 
having  itix  rows  with  six  pears  in  each 
row,  and  with  the  twenty-one  smallest 
pears  weighing  not  less  than  five  pounds. 

(4)  “Standard  pear  box”  means  the 
container  so  designated  in  Section  828.3 
of  the  Agricultural  Code  of  California. 

(5)  “U.S.  No.  1,”  “U.S.  No.  2”  “fairly 
well  formed,”  “seriously  miBshapmi.”  and 
“standard  pack”  shall  have  the  same 
meaning  as  when  used  in  the  United 
States  Standards  for  Pears  (Summer  and 
Fall) ,  7  CFR  51.1260-51.1280. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  UB.C. 
601-674) 

Dated:  July  1, 1964. 

Paul  A.  Nicholson, 
Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricul¬ 
tural  Marketing  Service. 

[PJl.  Doc.  64r-6698;  PUed,  July  1,  1964; 

11:16  am.] 


Title  29— LABOR 

Chapter  XIII — Bureau  of  Labor 
Standards,  Department  of  Labor 

PART  15(X)— -CHILD  LABOR  REGULA¬ 
TIONS,  ORDERS  AND  STATEMENTS 
OF  INTERPRETATION 

State  Certificates  of  Age 

The  age,  employment,  or  working  cer¬ 
tificates  or  permits  of  several  States  are 
d^gnated  in  29  CFR  1500.21  as  having 
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the  same  force  and  effect  as  Federal 
certificates  of  age  issued  under  section 
3(1)  of  the  Fair  Labor  Standards  Act  of 
1938  (52  Stat.  1061  as  amended;  29  U.S.C. 
203). 

In  a  document  promiilugated  on  June 
20,  1963,  and  published  in  the  Federal 
Register  (m  June  26, 1963  (28  FJt.  6537) , 
it  was  provided  that  these  d^gnations 
would  expire  on  June  30,  1964. 

Pursuant  to  section  3(1)  and  section 
11(b)  of  the  Fair  Labor  Standards  Act 
of  1938  (52  Stat.  1061  and  1066  as 
amended;  29  n.S.C.  203  and  211),  and 
Reorganl^tlon  Plan  No.  2  of  1946  (3 
CFR  1943-1948  Comp.,  p.  1064) ,  I  hereby 
ext^id  the  designations  contained  in  29 
CFR  1500.21  until  June  30,  1965. 

Signed  at  Washington,  D.C.,  this  25th 
day  of  June  1964. 

W.  Willard  Wirtz, 
Secretary  of  Labor. 

[Fit.  Doc.  64-6600:  Hied,  JUly  1,  1964; 

8:48  ajn.] 


Title  46— SHIPPIN6 

Chapter  IV — Federal  Maritime 
Commission 

SU8CHAPTER  B— REGULATIONS  AFFECTING 
MARITIME  CARRIERS  AND  RELATED  ACTIVITIES 

PART  530— INTERPRETATIONS  AND 
STATEMENTS  OF  POLICY 

Further  Interpretation  of  Shipping 
Act,  1916 

Pursuant  to  section  43  of  the  Shipping 
Act,  1916  (46  U.S.C.  842),  and  section 
3(a)  (3)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  1002(a)(3)),  the  Federal 
Maritime  Commission  hereby  publishes 
the  following  interpretation  and  state¬ 
ment  of  policy,  by  amending  Title  46, 
to  add  a  new  paragraph  (c)  to  f  530.4 
as  follows: 

§  530.4  Further  interpretation  of  the 
Shipping  Act,  1916. 

•  •  •  •  * 


(c)  All  carriers  and  conferences  who 
are  currently  according  ccnxtract  rates  to 
shippers  and/m:  consignees  pursuant  to 
paragraph  (b)(2)  of  this  section  may 
continue,  imtU  September  1, 1964,  to  ac¬ 
cord  contract  rates  to  such  shiiqiers  and/ 
or  consignees  without  furnishing  a  full 
copy  of  the  new  agreement  to  such  ship¬ 
pers  and  consignees.  Before  Septem¬ 
ber  1,  1964,  the  carriers  or  conferences 
must  tender  to  such  shippers  and/or 
consignees  a  full  copy  of  the  new  agree¬ 
ment,  as  approved  or  modified  by  the 
C<»nmission. 

By  the  Commission,  June  26, 1964. 

Francis  C.  Hthiney, 
Special  Assistant 
to  the  Secretary. 

[FJL.  Doc.  64-6698;  FUed,  July  1,  1964; 

8:48  ajn.] 


Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis-  ‘ 
tration.  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

SUBCHAPTER  B-:-FOOD  AND  FOOD  PRODUCTS 

PART  121— FOOD  ADDITIVES 

Subpart  C — Food  Additives  Permitted 
in  Feed  and  Drinking  Water  of  An¬ 
imals  or  for  the  Treatment  of  Food- 
Producing  Animals 

ZoALENs,  Penicillin,  Bacitracin, 
Arsanilic  Acid 

Correction 

In  FJl.  Doc.  64-6416,  appearii^  at 
page  8210  of  the  issue  for  Tuesday,  June 
30,  1964,  the  following  correction  is 
made:  The  second  table  appearing  under 
S  121.207(c)  should  appear  under 
§  121.253(c) ,  and  the  table  appearing  un¬ 
der  §  121.253(c)  should  iH;>pear  as  the 
second  table  under  §  121.207(c). 


Title  5D— WILDLIFE  AND 
FISHERIES 

Chapter  I — Bureau  of  Sport  Fisheries 

and  Wildlife,  Fish  and  Wildlife 

Service,  Department  of  the  Interior 
PART  33— SPORT  FISHING 

Parker  River  National  Wildlife  Refuge, 
Massachusetts 

The  following  special  regulation  is  is¬ 
sued  and  is  effective  on  date  of  publica¬ 
tion  in  the  Federal  Register. 

§  33.5  Special  regulaticms;  sport  fish¬ 
ing;  f<Mr  individual  wildlife  refuge 
areas. 

Massachusetts 

PARKER  RIVER  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  on  the  Parker  River  Na¬ 
tional  Wildlife  Refuge,  Massachusetts  is 
permitted  only  in  the  area  designated  by 
signs  as  a  Public  Use  Area  and  in  the 
area  designated  by  signs  as  a  Recreation 
Area.  The  open  areas  are  delineated  on 
a  map  available  at  the  refuge  head¬ 
quarters  and  from  the  ofBce  of  the 
Regional  Director,  Bureau  of  Sport  Fish¬ 
eries  and  Wildlife,  59  Temple  Place, 
Boston,  Massachusetts,  02111.  Sport 
fishing  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  special  conditions : 

(1)  The  sport  fishing  season  in  the 
Public  Use  Area  extends  from  April  15 
to  November  1,  1964.  and  in  the  Recrea¬ 
tion  Area  from  April  15  to  May  29,  1964, 
and  from  Labor  Day  to  November  1, 1964. 

(2)  A  Federal  permit  is  required  to 
enter  the  Recreation  and  Public  Use 
Areas  from  9:00  p.m.  to  sunrise.  This 
permit  may  be  obtained  at  the  refuge 
office  between  8:00  am.  and  4:30  pjn. 
Monday  through  Friday. 

(3)  The  provisions  of  this  i^>ecial  reg¬ 
ulation  supplement  the  regulations  which 
govern  fishing  on  wildlife  refuge  areas 
generally  which  are  set  forth  in  Title 
50,  Code  of  Federal  Regulations,  Part  33, 
and  are  effective  through  November  1, 
1964. 

Fred  L.  Jacobson, 
Acting  Regional  Director,  Bureau 
of  Sport  Fisheries  and  Wildlife. 

June  26, 1964. 

[FJl.  Doc.  64-6591;  FUed,  JiUy  1,  1964; 

8:47  aju.] 


Proposed  Rule  Making 


DEPARTMENT  OF  COMMERCE 

Great  Lakes  Pilotage  Administration 
[  46  CFR  Part  401  1 

PILOTAGE;  PROCEDURE  GOVERNING 
REVOCATION  OR  SUSPENSION  OF 
REGISTRATION  AND  REFUSAL  TO 
RENEW  REGISTRATION 

Notice  of  Proposed  Rule  Making 

Notice  Is  hereby  given  that  amend¬ 
ments  to  the  Great  Lakes  Pilotage  Reg¬ 
ulations  (46  CFR  Fart  401)  set  forth  in 
tentative  form  below  are  proposed  to  be 
promulgated  by  the  Administrator, 
Great  Lakes  Pilotage  Administration. 

Prior  to  the  adoption  of  such  amend¬ 
ments  interested  persons  may  submit 
such  written  data,  views  and  arguments 
as  they  may  desire  to  the  Administrator, 
Great  Lakes  Pilotage  Administration, 
UJ3.  Department  of  Commerce,  Washing¬ 
ton,  D.C.,  20230,  within  20  days  of  the 
date  of  this  publication. 

Hiese  proposed  amendments  to  the 
regulations  are  to  be  issued  imder  the 
authority  contained  in  sections  4  and  5 
of  the  Great  Lakes  Pilotage  Act  of  1960 
(74  Stat.  260, 261 ;  46  U.S.C.  216) . 

Part  401 — Great  Lakes  Pilotage  Regu¬ 
lations,  is  amended  to  add : 

Subpart  F — Procedure  Governing  Rev¬ 
ocation  or  Suspension  of  Registra¬ 
tion  and  Refusal  to  Renew  Regis¬ 
tration 

Szc. 

401.6(X>  Bight  to  hearing. 

401.605  Notice. 

401.610  Hearing. 

401.615  Representation. 

401.620  Burden  of  proof. 

401.630  Appearance;  testimony;'Nu'oss-exam- 
inatlon. 

401 .635  Evidence  which  shall  be  excluded. 
401.640  Record  for  decision. 

401.645  Examiners  decision,  exceptions 
thereto. 

401.650  Review  of  examiners  initial  de¬ 
cision. 

§  401.600  Right  to  hearing. 

(a)  A  United  States  Registered  Pilot, 
on  receipt  of  notice  from  the  Great 
Lakes  Pilotage  Administration  that  he 
has  violated  any  regulation  made  pur¬ 
suant  to  the  Act.  which  violation  the 
Administration  determines  is  grounds 
for  suspension  or  revocation  of  the 
pilot’s  Certificate  of  Registration,  shall 
have  fifteen  (15)  days  from  the  receipt 
of  such  notice  in  which  to  notify  the 
Administration  that  he  elects  to  exercise 
his  right  to  a  hearing  as  to  the  groimds 
lor  the  proposed  suspension  or  revoca¬ 
tion.  A  pilot  failing  to  notify  the  Ad¬ 
ministration  within  the  prescribed  period 
is  deemed  to  have  waived  his  right  to 
a  hearing. 

(b)  A  United  States  Registered  Pilot 
whose  application  was  timely  filed,  on 
receipt  of  notice  that  his  Certificate  of 


Registration,  has  been  denied  pursuant 
to  S  401.240(c).  who  fails  to  notify  the 
Administration  within  fifteen  (15)  days 
of  the  receipt  of  such  notice  that  he  de¬ 
sires  a  hearing  is  deemed  to  have  waived 
his  right  to  a  hearing. 

§  401.605  Notice. 

The  Great  Lakes  Pilotage  Administra¬ 
tion.  on  receipt  of  notice  that  a  United 
States  Registered  Pilot  elects  to  exercise 
his  right  to  a  hearing  shall  notify  the 
General  Counsel  of  the  Department  of 
Commerce,  who  shall  cause  the  pilot  to 
be  notified  of  the  time,  date  and  place 
of  hearing. 

§  401.610  Hearing. 

The  hearing  shall  be  held  at  a  time 
and  place  designated  by  the  Adminis¬ 
trator  with  due  regard  to  the  convenience 
and  necessity  of  the  parties.  The  hear¬ 
ing  shall  be  held  on  ^e  record  before  an 
Examiner  appointed  as  provided  by  sec¬ 
tion  11  of  the  Administrative  Procedure 
Act  (5  U.S.C.  section  1010).  Hearings 
shall  be  conducted  in  accordance  with 
sections  5,  7  and  8  of  the  Administrative 
Procedure  Act  as  amended  (5  U.SX7. 
sections  1004,  1006,  1007) . 

§  401.615  Representation. 

The  Great  Lakes  Pilotage  Administra¬ 
tion  shall  be  represented  by  the  OfBce  of 
the  (General  Comisel  of  the  Department 
of  Commerce.  The  United  States  Reg¬ 
istered  Pilot,  designated  “respondent”  in 
a  suspension  or  revocation  hearing,  or 
“applicant”  in  a  refusal-to-renew-reg- 
istration  hearing,  may  be  represented 
before  the  Examiner  by  any  person  who 
is  a  member  in  good  standing  of  the  bar 
of  the  Supreme  Court  of  the  United 
States  or  of  the  highest  court  of  any 
State  or  Territory  of  the  United  States 
or  the  District  of  Columbia  and  who  is 
not  under  any  order  of  any  court  sus¬ 
pending,  enjoining,  restraining,  or  dis¬ 
barring  him,  or  otherwise  restricting 
him,  in  the  practice  of  law.  Whenever 
a  person  acting  in  a  representative 
capacity  appears  in  person  or  signs  a 
paper  in  practice  before  the  Examiner  of 
the  Administration  or  the  OfiBce  of  the 
General  Counsel  of  the  Department  of 
Commerce,  his  personal  appearance  or 
signature  shall  constitute  a  representa¬ 
tion  that  under  the  provisions  of  this 
Subpart  and  applicable  law  he  is  author¬ 
ized  and  qualified  to  represent  the  par¬ 
ticular  person  in  whose  behalf  he  acts. 
Further  proof  of  a  person’s  authority  to 
act  in  a  representative  capacity  may  be 
required.  When  any  United  States 
Registered  Pilot  is  represented  by  an 
attorney  at  law,  any  notice  or  other 
written  communication  required  or  per¬ 
mitted  to  be  given  to  or  by  such  a  United 
States  Registered  Pilot  shall  be  given  to 
or  by  such  attorney.  If  a  United  States 
Registered  Pilot  is  represented  by  more 
than  one  attorney,  service  by  or  upon 
any  one  of  such  attorneys  shall  be 
sufficient. 


§  401.620  Burden  of  proof. 

(a)  In  a  su!g)ension  or  revocation 
hearing,  the  Great  Lakes  Pilotage  Ad¬ 
ministration  shall  have  the  burden  of 
establishing,  by  substantial  evidence,  the 
grounds  for  a  suspension  or  revocation 
of  a  pilot  as  stated  in  the  letter  addressed 
to  the  pilot  by  the  Great  Lakes  Pilotage 
Administration  notifying  the  pilot  of  the 
Administration’s  intention  to  suspend  mr 
revoke  the  pilot’s  registration. 

(b)  In  a  refusal-to-renew-registration 
hearing,  the  Great  Lakes  Pilotage  Ad¬ 
ministration  shall  have  the  burden  of 
establishing  the  administrative  basis  for 
its  determination  under  §  401.240(c)  that 
there  is  good  cause  for  den3dng  renewal 
of  the  Certificate  of  Registration. 

§  401.630  Appearance;  testinumy;  cross- 
examination. 

(a)  The  United  States  Registered  Pilot 
shall  appear  in  person  or  by  counsel  and 
may  testify  at  the  hearing,  call  witnesses 
on  his  own  behalf  and  cross-examine 
witnesses  appearing  on  behalf  of  the 
Great  Lakes  Pilotage  Administration. 

(b)  The  Great  Lakes  Pilotage  Admin¬ 
istration,  through  its  counsel,  shall  ap¬ 
pear,  present  evidence,  and  may  call 
witnesses  and  cross-examine  the  wit¬ 
nesses  called  on  behalf  of  the  United 
States  Registered  Pilot  at  any  hearing. 

(c)  In  the  discretion  of  the  Examiner, 
other  witnesses  may  testify  at  the 
hearing. 

§  401.635  Evidence  which  shall  be  ex¬ 
cluded. 

’The  Examiner  presiding  at  the  hearing 
shall  exclude  irrelevant,  immaterial,  or 
imduly  repetitious  evidence. 

§  401.640  Record  for  decision. 

The  transcript  of  testimony  and  oral 
argument  at  the  hearing,  together  with 
any  exhibits  received,  shall  be  made  part 
Of  the  record  for  decision,  and  the  record 
shall  be  available  to  the  respondent  or 
applicant  on  payment  of  costs  thereof. 

§  401.645  Examiner’s  decision;  excep¬ 
tions  thereto. 

At  the  conclusion  of  the  hearing,  the 
parties  may  submit  briefs  and  recom¬ 
mended  conclusions  and  findings  within 
such  time  as  the  Examiner  shall  deter¬ 
mine  appropriate.  The  Examiner  shall 
thereafter  issue  a  written  initial  decision 
in  the  case,  which  decision  shall  be  final 
and  binding  upon  the  Administrator  of 
the  Great  Lakes  Pilotage  Administration, 
except  as  provided  in  S  401.650. 

§  401.650  Review  of  Examiner’s  initial 
decision. 

The  Administrator  may,  on  his  own 
motion,  or  on  the  basis  of  a  petition  filed 
by  the  United  States  Registered  Pilot  or 
the  counsel  for  the  Administration  in 
the  proceeding,  review  any  Initial  de¬ 
cision  of  the  Examiner  by  entering  a 
written  order  stating  that  he  elects  to 
review  the  action  of  the  Examiner. 
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Copies  of  all  orders  for  review  shall  be 
served  on  all  parties.  Petitions  for  re¬ 
view  shall  be  in  writing  and  shall  state 
the  grounds  upon  which  the  petition 
relies.  Five  (5)  copies  of  such  petitions 
tor  r^ew,  tog&bher  with  proof  of  service 
on  all  paities,  shall  be  filed  with  the 
Oreat  Lakes  Pilotage  Administrator 
within  fifteen  (15)  days  after  the  date 
of  service  of  the  initial  decision  of  the 
Examiner.  Parties  may  file  replies,  in 
writing,  to  petitions  for  review,  with 
I^oof  of  service  on  other  parties,  in  the 
Mwift  manner  as  is  provided  for  filing 
of  petitions  for  review  and  within  ten 
(10)  di^  after  the  date  the  petition  for 
review  is  tim^  filed.  Petitions  for  re¬ 


view  and  replies  thereto  shall  be  limited 
to  the  record  befmre  the  Examiner.  If 
a  petition  for  review  is  filed  within  the 
time  prescribed,  the  initial  decision  of 
the  Examiner  shall  be  final  fifteen  (15) 
days  after  expiration  of  the  time  pre¬ 
scribed  for  filing  a  reply  thereto  unless 
the  Administrator,  prior  to  expiration 
of  tile  fifteen  (15)  days,  enters  a  written 
order  granting  the  petition  for  review. 
If  no  petition  for  review  is  filed  within 
the  time  prescribed  and  the  Administra¬ 
tor  does  not  elect  to  review  on  his  own 
motion,  the  initial  decision  of  the  Ex¬ 
aminer  shall  be  final  twenty  (20)  days 
after  the  date  of  service  of  the  decision. 
If  the  Administrator  reviews  the  initial 


decision  as  provided  above,  he  shall  issue 
a  written  order  affirming,  amending, 
overruling  or  remanding  the  initial  de¬ 
cision  of  the  Examiner  within  thirty  (30) 
days  after  the  date  on  which  he  takes 
review.  There  shall  be  no  other  ad¬ 
ministrative  r^edy  within  the  Depart¬ 
ment  of  Commerce. 

Dated:  June  17, 1964. 

A.  T.  filKSCHTER, 
Administrator,  Oreat  Lakes 
Pilotage  Administration. 

[FJt.  Doc.  64-6690;  FUed,  July  1,  1964; 
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DEPARTMENT  OF  THE  TREASURY 

Coast  Guard 

[COFR  64-38] 

EQUIPMENT,  INSTALLATIONS,  OR 

MATERIALS 
Approval  Notice 

1.  Various  items  of  lifesaving,  fire¬ 
fighting.  and  miscellaneous  equipment, 
installations,  and  materials  used  on  mer¬ 
chant  vessels  subject  to  Coast  Guard 
inspection  or  on  certain  motorboats  and 
other  pleasure  craft  are  required  by  laiy 
and  various  regulations  in  46  CFR 
Chapter  I  to  be  of  tsrpes  approved  by  the 
Commandant,  United  States  Coast 
Guard.  The  procedures  governing  the 
granting  of  approvals,  and  the  cancella¬ 
tion,  termination  or  withdrawal  of  ap¬ 
provals  are  set  forth  in  46  CPR  2.76-1 
to  2.75-60,  inclusive.  For  certain  t3T>es 
of  equipment,  installations,  and  mate¬ 
rials,  pacifications  have  been  prescribed 
by  the  Commandant  and  are  published 
in  46  CPR  Parts  160  to  164,  inclusive 
(Subchapter  Q — Specifications) ,  and  de¬ 
tailed  procedures  for  obtaining  approvals 
are  also  described  therein. 

2.  The  Commandant’s  approval  of  a 
specific  item  is  intended  to  provide  a 
control  over  its  quality.  Therefore,  such 
approval  applies  only  to  the  item  con¬ 
structed  or  installed  in  accordsmce  with 
the  applicable  requirements  and  the  de¬ 
tails  described  in  the  specific  approval. 
If  a  specific  item  when  manufactured 
does  not  comply  with  the  details  in  the 
approvid,  then  such  item  is  not  consid¬ 
ered  to  have  the  Commandant’s  ap¬ 
proval,  and  the  certificate  of  approval 
issued  to  the  manufacturer  does  not  ap¬ 
ply  to  such  modified  item.  For  example, 
if  an  item  is  manufactured  with  changes 
in  design  or  material  not  previously  ap¬ 
proved,  the  approval  does  not  apply  to 
such  modified  item. 

3.  After  a  manufacturer  has  submitted 
satisfactory  evidence  that  a  particular 
item  complies  with  the  applicable  laws 
and  regulations,  a  Certificate  of  Ap¬ 
proval  (Form  caHQ-10030)  will  be  is¬ 
sued  to  the  manufacturer  certifying  that 
the  item  specified  complies  with  the 
applicable  laws  and  regulations  and  ap¬ 
proval  is  given,  which  will  be  in  effect 
for  a  period  of  5  years  from  the  date 
given  unless  sooner  canceled  or  sus¬ 
pended  by  proper  authority. 

4.  The  purpose  of  this  dociunent  is  to 
notify  all  concerned  that  certain  ap¬ 
provals  were  granted  or  terminated,  as 
described  in  this  document,  during  the 
period  from  April  16,  1964  to  May  1, 
1964  (List  No.  10-64).  These  actions 
were  taken  in  accordance  with  proce¬ 
dures  set  forth  in  46  CFR  2.76-1  to  2.75- 
50,  inclusive. 

5.  The  delegations  of  authority  for  the 
Coast  Guard’s  actions  with  respect  to 
approvals  may  be  found  in  section  632 
of  Title  14,  UJ3.  Code,  and  in  Treasury 


Notices 


Department  Orders  120  dated  July  31, 
1960  (15  F.R.  6521),  167-14  dated  No¬ 
vember  26,  1954  (19  Fit.  8026),  167-15 
dated  January  3,  1955  (20  F.R.  840), 
167-20  dated  Jime  18,  1956  (21  FM. 
4894) ,  CQFR  56-28  dated  July  24.  1956 
(21  FJl.  5659) ,  or  167-38  dated  October 
26,  1959  (24  FJR.  8857),  and  the  statu¬ 
tory  authority  may  be  found  in  R.S. 
4405,  as  amended,  4462,  as  amended, 
4488,  as  amended,  4491,  as  amended,  secs. 

1,  2,  49  Stat.  1544,  as  amended,  sec.  17, 
54  Stat.  166,  as  amended,  sec.  3,  54  Stat. 
346,  as  amended,  sec.  3,  70  Stat.  152  (46 
U.S.C.  375,  416,  481,  489,  367,  526p,  1333, 
390b),  sec.  4(e).  67  Stat.  462  (43  VB.C. 
1333(e)),  or  sec.  3(c),  68  Stat.  675  (50 
U.S.C.  198),  and  implementing  regula- 
tions  in  46  CFR  Chapter  I  or  33  CFR 
Chapter  I. 

6.  In  Part  I  of  this  dociunent  are  listed 
the  approvals  granted  which  shall  be 
in  effect  for  a  period  of  5  years  from  the 
dates  granted,  unless  sooner  canceled  or 
suspended  by  proper  authority. 

Part  I — ^Approvals  of  Equipment, 
Installations,  or  Materials 

BUOYANT  APPARATUS 

Approval  No.  160.010/28/1,  3.75'  x 
3.0'  X  0.75'  buoyant  apparatus,  fibrous 
glass  reinforced  plastic  shell  with  uni¬ 
cellular  plastic  foam  core,  11 -person  ca¬ 
pacity,  dwg.  No.  M-99-13,  Alt.  C  dated 
January  28,  1959,  manufactured  by  Ma¬ 
rine  Safety  Equh>ment  Corp.,  Foot  of 
Paynter’s  Road,  Farmingdale,  New  Jer¬ 
sey,  effective  May  1,  1964.  (It  is  an 
extension  of  Approval  No.  160.010/28/1 
dated  June  20,  1959.) 

Approval  No.  160.010/29/1,  6.0'  x  4.0'  x 
0.75'  buoyant  apparatus,  fibrous  glass  re¬ 
inforced  plastic  shell  with  unicellular 
plastic  foam  core,  20-man  capacity,  dwg. 
No.  M-99-14,  Alt.  D  dated  January  22, 
1959,  and  fabrication  specification  dated 
March  10,  1958,  revised  Sepbnnber  24, 

1958,  manufactured  by  Marine  Safety 
Equipment  Corp.,  Foot  of  Pajmter’s 
Road,  Farmingdale,  New  Jersey,  effective 
May  1,  1964.  (It  is  an  extension  of  Ap¬ 
proval  No.  160.010/29/1  dated  June  20, 

1959. ) 

SIGNALS,  DISTRESS,  FLOATING  ORANGE  SMOKE 

Approval  No.  160.022/2/1,  model  OS-5 
floating  orange  smoke  distress  signal, 
dwg.  Nos.  7  and  8  both  dated  February  6, 
1954,  and  Specification  OS-5  dated  Feb¬ 
ruary  6,  1954,  manufactured  by  Superior 
Sign^  Company,  6  Colfax  Street,  South 
River,  New  Jersey,  effective  date  May  1, 
1964.  (It  is  an  extension  of  Approval 
No.  160.022/2/1  dated  June  25, 1959.) 

WATER,  EMERGENCY  DRINKING  (IN  HERMET¬ 
ICALLY  SEALED  CONTAINERS) 

Approval  No.  160.026/27/2,  container 
for  emergency  drinking  water.  Globe 
Equipment  Corp.  dwg.  No.  1313  dated 
November  1,  1956,  revised  May  6,  1959, 
packed  by  Ash  Jon  Corp.,  257  Wat^ 
Street,  Brooklyn  1,  New  YcMrk,  for  Globe 


Equipment  Corp.,  257  Water  Street, 
Broc4^^  1,  New  York,  effective  May  1. 
1964.  (It  is  an  extension  of  Approval 
No.  160.026/27/2  dated  July  3t,  1959:) 

LIFEBOATS 

Approval  No.  160.035/381/1, 24.0'  x  8.0' 

X  3.5'  fibrous  glass  reinforced  plastic 
(FJIP.) ,  oar-propelled  lifeboat,  40-per¬ 
son  capacity,  identified  by  general 
arrangement  drawing  No.  P-24-1A,  Re¬ 
vision  D,  dated  March  25,  1964,  manu¬ 
factured  by  Marine  Safety  Equipment 
Corp.,  Foot  of  Paynter’s  Road,  Farming- 
dale,  New  Jersey,  07727,  effective  April  28, 
1964.  (It  supersedes  Approval  No. 
160.035/381/0  dated  July  28,  1959,  to 
show  change  in  construction.) 

Approval  No.  160.035/397/2,  24.0'  x 
8.0'  X  3.5'  fibrous  glass  reinforced  plastic 
(FRP),  motor-propelled  lifeboat  with¬ 
out  radio  cabin  (Class  B),  37-person 
capacity,  identified  by  general  arrange¬ 
ment  dwg.  No.  P-24-1B,  Rev.  C  dated 
August  12,  1959  (gasoline  engine),  or 
general  arrangement  dwg.  No.  P-24-1D, 
Rev.  G  dated  April  2, 1964  (diesel  engine, 
speed  6  knots) ,  manufactured  by  Marine 
Safety  Equipment  Corp.,  Foot  of  Payn¬ 
ter’s  Road,  Farmingdale,  New  Jersey 
07727,  effective  April  30, 1964.  (It  super¬ 
sedes  Approval  No.  160.035/397/1  dated 
December  20, 1961.) 

Approval  No.  160.035/412/1,  24.0'  x 
8.0'  X  3.58'  steel,  motor-propelled  life¬ 
boat,  with  r^novable  interior  and  with¬ 
out  radio  cabin  (Class  B) ,  37 -person  ca¬ 
pacity,  identified  by  construction  and  ar¬ 
rangement  dwg.  No.  80276,  Rev.  A  dated 
February  17,  1960  (Gasoline  Engine) ,  or 
construction  and  arrangement  dwg.  No. 
B-80561,  Rev.  B  dated  March  31,  1964 
(Diesel  Engine,  Speed  6  knots),  manu¬ 
factured  by  Welin  Davit  and  Boat  Divi¬ 
sion  of  Continental  Copper  &  Steel  In¬ 
dustries,  Inc.,  500  Market  Street,  Perth 
Amboy,  New  Jersey,  effective  April  28, 
1964.  (It  supersedes  Approval  No. 
160.035/412/0  dated  June  21.  1960,  to 
show  change  in  construction.) 

BUOYANT  VESTS,  UNICELLULAR  PLASTIC  FOAM, 
ADULT  AND  CHILD 

Note:  Approved  for 'use  on  motorboats  of 
Classes  A,  1,  or  2  not  canying  passengers  for 
hire. 

Approval  No.  160.052/70/0,  Type  n. 
Model  LV-A,  adult  unicellular  plastic 
foam  buoyant  vest,  dwg.  No.  LV-A.  Rev. 
A  dated  April  1, 1959,  and  bill  of  material 
dated  April  3,  1959,  manufactured  by 
Protection  Equipment  Co.,  100  Femwood 
Avenue,  Rochester  21,  New  York,  (Plant: 
Sunbury,  Pa.),  effective  May  1,  1964. 
(It  is  an  extension  of  Approval  No. 
160.052/70/0  dated  June  20. 1959.) 

Approval  No.  160.052/71/0,  Type  II, 
Model  LV-CM,  child  unicellular  plastic 
foam  buoyant  vest,  dwg.  No.  LV-CM. 
Rev.  A  dated  April  1,  1959,  and  bill  of 
material  dated  April  3.  1959,  manufac¬ 
tured  by  Protection  Equipment  Company, 
100  Femwood  Avenue,  Rochester  21,  New 
York,  XPlant:  Sunbury,  Pa.),  effective 
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May  1,  1964.  (It  Is  an  extension  of  Ap¬ 
proval  No.  160.052/71/0  dated  June  20, 
1959.) 

Approval  No.  160.052/72/0,  Tsniie  n. 
Model  LV-CM,  child  uniovular  plastic 
foam  buoyant  vest,  Dwg.  No.  LV-C8,  Rev. 

A  dated  April  1, 1959,  and  bill  of  material 
dated  il^uril  3, 1959,  manufactured  by  Pro¬ 
tection  Equipment  Company,  100  Fem- 
wood  Avenue,  Rochester  21,  New  Yoric, 
(Plant:  Sunbury,  Pa.),  effective  May  1, 
1964.  (It  is  an  extension  of  Approval  No. 
160.052/72/0  dated  June  20, 1959.) 

UCHTS  (water)  :  ELECTRIC,  IXOATXNG, 
AUTOMATIC  (WITH  BRACKET  TOR  MOUNTING) 

Approval  No.  161.001/4/1,  “COSIJTE” 
automatic  floating  electric  water  light 
(with  bracket  for  mounting),  dwg.  No. 
16-59,  Alt.  2  dated  March  9, 1959,  manu¬ 
factured  by  Coston  Supply  Company, 
Inc.,  81  Water  Street,  New  York  4,  New 
York,  effective  April  23,  1964.  (It  is  an 
extension  of  Approval  No.  161.001/4/1 
dated  July  28, 1959.) 

riRX  PROTECTIVE  SYSTEMS 

Approval  No.  161.002/1/1,  supervised 
automatic  fire  detecting  and  manual  fire 
alarm  system  consisting  of  a  control  unit 
(dwgs.  55-120,  Alt.  3  and  55-121,  Alt.  5) ; 
manual  fire  alarm  boxes,  Tsrpes  I  and  n 
(dwg.  55-111-1,  Alt.  3) ,  and  Engine  Room 
Gong  (dwg.  20-163,  Alt.  8),  manufac¬ 
tured  by  Henschel  (Corporation,  Ames- 
bury,  Massachusetts,  effective  April  30, 
1964.  (This  system  requires  both  115- 
volt,  60-cycle,  A.C.  and  115-volt,  D.C. 
input  supply.  The  A.C.  supply  must  come 
from  the  ship’s  temporary  emergency 
A.C.  Bus  (as  opposed  to  a  temporary 
emergency  A.C./DC  Bus) .  The  115-volt, 
D.C.  source  should  be  suitable  for  the 
power  failure  alarm.)  (It  supersedes 
Aivroval  No.  161.002/1/0  dated  April  23, 
1962  to  show  change  in  construction.) 

TELEPHONE  SYSTEMS,  SOUND-POWERED 

Approval  No.  161.005/39/1,  telephone 
station  relay,  electrical  release,  splash- 
proof,  dwg.  No.  17-01,  Alt.  2  dated  De¬ 
cember  17, 1958,  manufactured  by  Hose- 
McCCann  Telephone  Co.,  Inc.,  25th  Street 
and  Third  Avenue,  Brookl^  32,  New 
York,  effective  Apifl  23,  1964.  (For  use 
with  splashproof  sound  pow^ed  tele¬ 
phone  stations  to  control  externally 
powered  audible  signal.)  (It  is  an  extai- 
sion  of  Approval  No.  161.005/39/1  dated 
June  20, 1959.) 

SAFETY  VALVES  (POWER  BOILERS) 

Approval  No.  162.001/9/2,  Style  HN- 
MS-26,  carbon  steel  body  pop  safety 
valve,  exposed  spring,  maximum  pressure 
600  p.s.i.,  maximum  temperature  750° 
F.,  dwg.  No.  HV-8-MS,  revised  January 
28,  1954,  approved  for  sizes  IV2”,  2", 
2^",  3",  and  4",  manufactured  by  Cros¬ 
by  Valve  and  Gage  Co.,  Wrentham,  Mas¬ 
sachusetts,  effective  April  16,  1964.  (It 
is  an  extension  of  Approval  No.  162.001/ 
9/2  dated  May  12, 1959.) 

Approval  No.  162.001/10/2,  Style  HNA- 
MS-27,  alloy  steel  body  pop  safety  valve, 
exposed  spring,  maximum  pressure  600 
pjsJ.,  maximum  temperature  900*  F., 
dwg.  No.  HV-IO-MS,  revised  January  29, 
1954,  approved  for  sizes  1%",  2",  2^", 
3",  and  4",  manufactured  by  Crosby 


Valve  and  Gage  Cto.,  Wrentham,  Massa¬ 
chusetts,  effective  April  16, 1964.  (It  is  an 
extension  of  Approval  No.  162.001/10/2 
dated  May  12. 1959.) 

Approval  No.  162.001/11/2,  Style  HNA- 
MS-37,  alloy  steel  body  pop  safety  valve, 
exposed  spring,  maximum  pressure  900 
pjBd.,  maximum  temperature  900°  F., 
dwg.  No.  HV-ll-MS,  revised  February  1, 
1954,  approved  for  sizes  1^",  2",  2^”, 
3",  and  4",  manufactured  by  Crosby 
Valve  and  Gage  Co.,  Wrentham,  Mas¬ 
sachusetts,  effective  April  16, 1964.  (It  is 
an  extension  of  Approval  No.  162.001/ 
11/2  dated  May  12, 1959.) 

Approval  No.  162.001/12/2,  Style  HNA- 
MS-28.  alloy  steel  body  pop  safety  valve, 
exposed  spring,  maximum  pressure  600 
p.si.,  maximum  temperature  1000°  F., 
dwg.  No.  HV-lO-MS,  revised  January  29, 
1954,  approved  for  sizes  1%",  2",  2%", 
3",  and  4",  manufactured  by  Crosby 
Valve  and  G^e  Co.,  Wrentham,  Massa¬ 
chusetts,  effective  April  16,  1964.  (It  is 
an  extension  of  Approval  No.  162.001/ 
12/2  dated  May  12, 1959.) 

Approval  No.  162.001/13/2,  Style  HNA- 
MS-38,  alloy  steel  body  pop  safety  valve, 
exposed  spring,  maximum  pressure  900 
p.si..  maximum  temperature  1000*  F., 
dwg.  No.  HV-ll-MS,  revised  February  1, 
1954,  approved  for  sizes  1^4".  2",  2^”, 
3",  and  4",  manufactured  by  Crosby 
Valve  and  Gage  Co.,  Wrentham,  Mas¬ 
sachusetts.  effective  April  16,  1964.  (It 
is  an  extension  of  Approval  No.  162.001/ 
13/2  dated  May  12.  1959.) 

Approval  No.  162.001/17/2,  Style  HN- 
MS-36,  carbon  steel  body  pop  safety 
valve,  exposed  spring,  maximum  pressure 
900  p.s.i.,  maximum  temperature  750*  F., 
dwg.  No.  HV-9-MS,  revised  February  1, 
1954,  approved  for  sizes  1%",  2",  2^", 
3",  and  4",  manufactured  by  Crosby 
Valve  and  Gage  Co.,  Wrentham,  Mas¬ 
sachusetts,  effective  April  16,  1964.  (It 
is  an  extension  of  Approval  No.  162.001/ 
17/2  dated  May  12, 1959.) 

Approval  No.  162.001/104/1,  Style  HN- 
MS-25,  carbon  steel  body  pop  safety 
valve,  exposed  spring,  maximum  pressure 
600  p.si.,  maximum  temperature  650* 
F.,  dwg.  No.  HV-8-MS,  revised  Janu¬ 
ary  28, 1964,  approved  for  sizes  1%",  2", 
2%",  3",  and  4",  manufactured  by 
Cros^  Valve  and  Gage  Co.,  Wrentham. 
Massachusetts,  effective  April  16.  1964. 
(It  is  an  extension  of  Approval  No. 
162.001/104/1  dated  May  12, 1959.) 

Approval  No.  162.001/105/1,  Style  HN- 
MS-35,  carbon  steel  body  pop  safety 
valve,  exposed  spring,  maximum  pressure 
900  p.si..  maximum  temperature  650*  F., 
dwg.  No.  HV-9-MS,  revised  February  1, 
1964,  approved  for  sizes  1%'*,  2",  2%", 
3*'.  and  4”,  manufactured  Crosby 
Valve  and  Gage  Co.,  Wrentham,  Mas¬ 
sachusetts,  effective  April  16,  1964.  (It 
is  an  extension  of  Approval  No.  162.001/ 
105/1  dated  May  12, 1959.) 

Approval  No.  162.001/218/0,  Style  AC^ 
Ml  safety  valve,  bronze  bo^,  maximum 
pressure  300  p.si.,  maximum  tempera¬ 
ture  450*  F.,  dwg.  No.  H-41473,  revised 
May  18,  1959,  approved  for  sizes  1^", 
2",  and  2W',  manufactured  The  Ash¬ 
ton  Valve  Co.,  Wrentham.  Massachusetts, 
effective  April  16,  1964.  (It  is  an  ex¬ 
tension  of  Approval  No.  162.001/218/0 
dated  July  28. 1959.) 


Approval  No.  162,001/219/0,  Style  AC- 
M2  safety  valve,  bronze  body,  150  p.s.l., 
maximum  temperature  of  336*  F.,  dwg. 
No.  H-41473.  revised  May  18.  1959,  ap¬ 
proved  for  sizes  IMi",  2",  and  2%",  man¬ 
ufactured  The  Ashton  Valve  Co., 
Wrentham.  Massachusetts,  effective  May 
1,  1964.  (It  is  an  extension  of  Approval 
No.  162.001/219/0  dated  July  28.  1959.) 

BOILERS  (HEATING) 

Approval  No.  162.003/151/0,  size  3624- 
8C,  vertical  fire  tube  hot  water  heating 
boiler,  157,000  B.T.U.  per  hour.  dwg.  No. 
H-198,  rev.  2  dated  February  1,  1954, 
maximum  design  pressure  30  pEi.,  ap¬ 
proval  limited  to  bare  boiler,  manufac¬ 
tured  by  Way-Wolff  Associates.  Inc.,  45- 
10  Vernon  Boulevard.  Long  Iskuid  City, 
New  York,  effective  May  1,  1964.  (It 
supersedes  Approval  No.  162.003/151/0 
dated  April  14,  1964,  to  show  change  of 
address  of  manufacturer.) 

Approval  No.  162.003/152/0,  size  3630- 
lOE,  vertical  fire  tube  steam  or  hot  water 
heating  boiler,  236,000  B.T.U.  per  hour, 
dwg.  No.  H-llOM-1  dated  October  29, 
1953,  and  dwg.  No.  H-110-9,  rev.  4  dated 
October  30, 1953,  maximum  design  pres¬ 
sure  30  pj(i..  approval  limited  to  bare 
boiler,  manufactured  by  Way-Wolff  As¬ 
sociates.  Inc.,  45-10  Vernon  Boulevard, 
Long  Island  City,  New  York,  effective 
May  1, 1964.  (It  supersedes  Approval  No. 
162.003/152/0  dated  April  14,  1964,  to 
show  change  of  address  of  manufac¬ 
turer.) 

Approval  No.  162.003/153/0,  size  4236- 
12E,  vertical  fire  tube  steam  or  hot  water 
heating  boiler,  341,500  B.T.U.  per  hour, 
dwg.  No.  H-llO-Jj-l,  rev.  2  dated  July  31, 
1953,  and  dwg.  No.  H-110-9,  rev.  4  dated 
October  30,  1953,  maximum  design  pres¬ 
sure  30  p.s.i.,  approval  limited  to  bare 
boiler,  manufactured  by  Way-Wolff  As¬ 
sociates,  Inc.,  45-10  Vernon  Boulevard, 
Long  Island  City,  New  York,  effective 
May  1, 1964.  (It  supersedes  Approval  No. 
162.003/153/0  dated  April  14.  1964,  to 
show  change  of  address  of  manufac¬ 
turer.) 

Approval  No.  162.003/154/0,  size  6042- 
14E,  vertical  fire  tube  steam  or  hot  water 
heating  boiler,  525,000  B.T.U.  per  hour, 
dwg.  No.  H-llO-N,  rev.  1  dated  September 
25.  1952,  and  dwg.  No.  H-110-8,  rev.  4 
dated  October  30.  1953,  maximum  design 
pressure  30  pjsi.,  approval  limited  to  bare 
boiler,  manufactured  by  Way-Wolff  As- 
scxdat^,  Inc.,  45-10  Vernon  Boulevard, 
Long  Island  City,  New  York:,  effective 
May  1.  1964.  (It  supersedes  Approval 
No.  162.003/154/0  dated  April  14,  1964, 
to  show  change  of  address  of  manu¬ 
facturer.) 

RELIEF  VALVES  (HOT  WATER  HEATING 
BOILERS) 

Approval  No.  162.013/19/0,  McDonnell 
No.  230-1"  relief  valve  for  hot  water 
heating  boiler,  relieving  capacity  743,400 
B.T.U.  per  hour,  at  maximum  set  pres¬ 
sure  of  30  P.S.I.,  dwg.  No.  MA230-1", 
dated  October  20,  1952,  approved  for  1" 
inlet  size,  manufactured  by  McDonnell 
&  Miller.  Inc.,  3500  North  Spaulding  Ave¬ 
nue,  Chicago  18,  Illinois,  effective  April 
22, 1964.  (It  is  an  extension  of  Approval 
No.  162.013/19/0  dated  June  25,  1959.) 

Approval  No.  162.013/20/0,  McDonnell 
No.  230-1-Vi"  relief  valve  for  hot  water 
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heating  boiler,  relieving  capacity  1,025,- 
100  B.T.U.  per  hour,  at  maximum  set 
pressure  of  30  p.si.,  dwg.  No.  MA230-1- 
y2">  dated  August  14, 1952,  approved  for 
1-^2"  inlet  size,  manufactured  by  Mc¬ 
Donnell  &  Miller,  Inc.,  3500  North  Spaul¬ 
ding  Avenue,  Chicago  18,  Illinois,  effec¬ 
tive  April  22,  1964.  (It  is  an  extension 
of  Approval  No.  162.013/20/0  dated 
June  25,  1959.) 

VALVES,  PRESSURE- VACUUM  RELIEF  AND  SPILL 

Approval  No.  162.017/23/3,  Figure  ST- 
4000-R  pressure  vacuum,  relief  valve,  en¬ 
closed  pattern,  weight-loaded  poppet, 
bronze  body,  dwg.  No.  ST-7500  dated 
February  16,  1951,  approved  for  6"  size, 
manufactured  by  Shand  and  Jurs  Com¬ 
pany,  Carlton  &  Eighth  Streets,  Berkeley 
10,  California,  effective  April  22,  1964. 
(It  is  an  extension  of  Approval  No.  162.- 
017/23/3  dated  June  25,  1959.) 

Approval  No.  162.017/78/0,  Figure  ST- 
4004  pressure  vacumn  relief  valve,  en¬ 
closed  pattern,  weight-loaded  poppet, 
bronze  body,  dwg.  No.  ST-8470-2,  rev.  2 
dated  April  5, 1954,  approved  for  4"  size, 
manuf  actured  by  Shand  and  Jurs  Com¬ 
pany,  Carlton  and  Eighth  Streets,  Berke¬ 
ley  10,  California,  effective  April  22, 1964. 
(It  is  an  extension  of  Approval  No.  162.- 
017/78/0  dated  June  25,  1959.) 

GAUGING  DEVICES,  LIQUID  LEVEL,  LIQUEFIED 
COMPRESSED  GAS 

Approval  No.  162.019/1/2,  “RegO”  No. 
2148R  liquefied  petroleum  gas  slip  tube 
liquid  level  gauge,  dwg.  No.  2148R,  re¬ 
vision  C  dated  December  30, 1955,  manu¬ 
factured  by  The  Bastian-Blessing  Com¬ 
pany,  4201  West  Peterson  Avenue,  Chi¬ 
cago  46,  Illinois,  effective  April  22,  1964. 
(It  is  an  extension  of  Approval  No.  162.- 
019/1/2  dated  June  20,  1959.) 

Approval  No.  162.019/4/1  "RegO”  No. 
2148RD  liquefied  petroleum  gas  slip 
tube  liquid  level  gauge,  dwg.  No.  2148- 
RD,  revision  B  dated  December  30,  1955, 
manufactured  by  The  Bastian-Blessing 
Company,  4201  West  Peterson  Avenue, 
Chicago  46,  Illinois,  effective  April  22, 
1964.  (It  is  an  extension  of  Approval 
No.  162.019/4/1  dated  June  20, 1959.) 

Approval  No.  162.019/5/1,  "RegO”  No. 
2148RPD  liquefied  petroleum  gas  slip 
tube  liquid  level  gauge,  dwg.  No.  2148- 
RPD,  revision  B  dated  December  30, 1955, 
manufactured  by  The  Bastian-Blessing 
Company,  4201  ;West  Peterson  Avenue, 
Chicago  46,  Illinois,  effective  April  22, 
1964.  (It  is  an  extension  of  Approval 
No.  162.019/5/1  dated  June  20,  1959.) 

Approval  No.  162.019/12/0,  "RegO”  No. 
2148RP  liquefied  petroleum  gas  slip  tube 
and  fixed  tube  liquefied  level  gauge,  dwg. 
No.  2148RP,  revision  B  dated  December 
30.  1955,  manufactured  by  The  Bastian- 
Blessing  Company,  4201  West  Peterson 
Avenue,  Chicago  46,  Illinois,  effective 
April  22,  1964.  (It  is  an  extension  of 
Approval  No.  162.019/12/0  dated  June  20, 
1959.) 

APH.IANCES,  LIQUEFIED  PETROLEUM  GAS 
CONSUMING 

Approval  No.  162.020/111/0,  John 
Wood  CJo.  Model  M-30  hot  water  heater 
for  liquefied  petroleum  gets  service,  ap¬ 
proved  by  the  American  Gas  Association. 
Inc.,  under  Certificate  No.  3- (102-29, 


320-6,  712-2.1,  and  -3.2)  dated  Janu¬ 
ary  1,  1958,  manufactured  by  John  Wood 
Company,  100  Washington  Street,  Con- 
shohocken.  Pa.,  effective  April  23,  1964. 
(It  is  an  extension  of  Approval  No.  162.- 
020/111/0  dated  July  28.  1959.) 

Approval  No.  162.020/112/0,  John 
Wood  Co.  Model  No.  D-30  hot  water 
heater  for  liquefied  petroleum  gas  serv¬ 
ice,  approved  by  the  American  Gas  As¬ 
sociation,  Inc.,  under  Certificate  No.  3- 
(102-29,  320-6,  712-2.1,  and  -3.2)  dated 
January  1,  1958,  manufactured  by  John 
Wood  Company,  100  Washington  Street, 
Conshohocken,  Pa.,  effective  April  23, 
1964.  (It  is  an  extension  of  Approval 
No  162.020/112/0  dated  July  28.  1959.) 

Approval  No.  162.020/113/0,  John 
Wood  Co.  Model  No.  MG-30  hot  water 
heater  for  liquefied  petroleum  gas  service, 
approved  by  the  American  Gas  Associa¬ 
tion,  Inc.,  under  Certificate  No.  3-(102- 
29,  320-6,  712-2.1,  and  -3.2)  dated  Janu¬ 
ary  1, 1958,  manidactured  by  John  Wood 
Company,  100  Washington  Street,  Con¬ 
shohocken,  Pa.,  effective  April  23,  1964. 
(It  is  an  extension  of  Approval  No. 
162.020/113/0  dated  July  28,  1959.) 

Approval  No.  162.020/114/0,  John 
Wood  Co.  Model  No.  DG-30  hot  water 
heater  for  liquefied  petroleum  gas  service, 
approved  by  the  American  Gas  Associa¬ 
tion.  Inc.,  under  Certificate  No.  3-(102- 
29,  320-6,  712-2.1  and  -3.2)  dated  Janu¬ 
ary  1, 1958,  manufactured  by  John  Wood 
Company,  100  Washington  Street,  Con¬ 
shohocken,  Pa.,  effective  April  23,  1964. 
(It  is  an  extension  of  Approval  No. 
162.020/114/0  dated  July  28,  1959.) 

Dated:  June  26, 1964. 

[seal]  E.  J.  Roland, 

Admiral,  U.S.  Coast  Guard, 
Commandant. 

[FH.  Doc.  64-6603;  FUed,  July  1,  1964; 

8:48  ajtn.] 


Office  of  the  Secretary 

[AA  643.3-p] 

WINDOW  GLASS  FROM  U.S.S.R. 

Determination  of  Sales  at  Less  Than 
Fair  Value 

June  25, 1964. 

An  allegation  was  received  that  win¬ 
dow  glass,  16-ounce  through  28-ounce 
thicknesses,  from  the  UBBJl.  was  being 
sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  the 
Antidumping  Act  of  1921. 

I  hereby  determine  that  window  glass, 
16-ounce  through  28-oimce  thicknesses, 
from  the  U.SB.R.  is  being,  or  is  likely  to 
be,  sold  at  less  than  fair  value  within  the 
meaning  of  section  201(a)  of  the  Anti¬ 
dumping  Act,  1921,  as  amended  (19  U.S.C. 
160(a)). 

Statement  of  reasons.  It  was  deter¬ 
mined  from  the  evidence  presented  that 
the  proper  comparison  for  fair  value 
purposes  is  between  purchase  price  and 
constructed  value. 

The  purchase  price  of  the  window  glass 
exported  to  the  United  States  is  based 
on  the  invoiced  ci.f.  East  Coast  port, 
duty-paid  selling  price,  for  each  size. 
The  included  costs  for  ocean  freight,  in¬ 
surance,  and  United  States  Import  duty 


were  deducted  therefrom.  The  cash  dis¬ 
count  applicable  to  letter  of  credit  pur¬ 
chases  was  also  deducted  from  such 
price. 

Constructed  value  was  calculated  on 
the  basis  of  the  c.i.f.  duty-paid  United 
States  port  prices  charged  by  West  Euro¬ 
pean  producers  of  comparable  window 
glass.  The  costs  of  ocean  freight,  in¬ 
surance,  United  States  import  duty,  and 
a  cash  discount  were  deducted  therefrom. 

A  deduction  of  the  inland  freight 
charges  from  the  selling  prices  on  which 
the  calculations  of  purchase  price  and 
constructed  value  are  based  would  have 
no  substantial  effect  upon  the  calcula¬ 
tions  involved  in  the  fair  value 
determination. 

Purchase  price  was  found  to  be  lower 
than  constructed  value. 

This  determination  and  the  statement 
of  reasons  therefor  are  published  pur¬ 
suant  to  section  201(c)  of  the  Antidump¬ 
ing  Act,  1921,  as  amended  (19  U.S.C. 
160(c)). 

[seal]  James  A.  Reed, 

Assistant  Secretary  of  the  Treasury. 

[FJl.  Doc.  64-6604;  FUed,  July  1.  1964; 

8:49  ajtn.] 


[Treasury  Dept.  Order  182;  (Rev.  6)] 

DEPUTY  TREASURER  ET  AL. 

Delegation  of  Authority  Regarding 
Signing  of  Official  Papers  in  Office 
of  the  Treasurer 

Pursuant  to  section  304  of  the  Re¬ 
vised  Statutes,  as  amended  (31  U.S.C. 
144),  and  upon  recommendation  of  the 
Treasurer  of  the  United  States,  I  hereby 
authorize  the  persons  who  occupy  the 
positions  identified  below  in  the  Office 
of  the  Treasurer  of  the  United  States  to 
sign  as  Special  Assistant  Treasurer  or 
under  their  official  titles,  when  required 
by  the  Treasurer  of  the  United  States, 
chec^.  letters,  t^egrams,  and  other  offi¬ 
cial  docounents  in  connection  with  the 
business  of  the  Treaurer’s  Office: 

The  Deputy  Treasurer. 

The  Assistant  Deputy  Treasurer. 

The  Assistant  to  the  D^uty  Trecumrer. 

The  Administrative  Officer. 

The  Examiner  of  Questioned  Dociunents. 

The  Personnel  Officer. 

The  Assistant  Personnel  Officer. 

The  Chief,  General  Accounts  Division. 

The  Chief,  Electronic  Data  Processing  Divi¬ 
sion. 

The  Assistant  Chief,  Electronic  Data  Process¬ 
ing  Division. 

The  Chief,  Check  Accounting  Division. 

The  Assistant  Chief,  Check  Aocoimting  Divi¬ 
sion. 

The  Chief,  Check  Claims  Division. 

The  Assistant  Chief,  Check  Claims  Division. 
The  Technical  Assistant  Chief.  Check  Claims 
Division. 

The  Chief,  Claims  Adjudication  Branch, 
Check  Claims  Division. 

The  Assistant  Chi^,  Claims  Adjudication 
Branch,  Check  Claims  Division. 

The  Chief,  Securities  Division. 

The  C^hlef,  Currency  Redmnptlon  Division. 
The  Assistant  Chief,  Currency  Redemption 
Division. 

The  Administrative  Assistant,  Currency  Re¬ 
demption  Division. 

This  order  supersedes  all  prior  author¬ 
izations  to  employees  of  the  Treasurer’s 
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Oflloe  to  sign  chedu.  letters,  tdegrsms, 
and  other  official  documents  in  connec¬ 
tion  with  the  business  of  the  Treasurer’s 
Office. 

Dated:  June  26. 1964. 

[SKAL]  JOHH  K.  CABLOCK, 

Fiscal  Assistant  SecreUiry. 

[FJl.  Doc.  64-6605;  Piled,  July  1,  1064; 
8:40  sjxi.] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Montana  066181] 

MONTANA 

Proposed  Withdrawal  and 
Reservation  of  Lands 

jTTim  24. 1964. 

The  Bureau  of  Land  ManagCTient,  De¬ 
partment  of  the  Interior,  has  filed  an 
application  Serial  Number  Montana 
066181  for  the  withdrawal  of  lands  de¬ 
scribed  below,  from  all  forms  of  appro¬ 
priation  except  the  mineral  leasing  laws. 

T^  applicant  desires  to  withdraw  the 
lands  to  Insure  their  availability  for 
future  public  use. 

For  a  period  of  thirty  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may  pre¬ 
sent  their  views  in  writing  to  the  under¬ 
signed  officer  of  the  Bureau  of  Land 
Management,  Department  of  the  Inte¬ 
rior,  1245  North  29th  Street,  Billings, 
Montana.  59101. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential  de¬ 
mand  for  the  lands  and  their  resources. 

He  will  also  prepare  a  rQ)ort  for  con¬ 
sideration  by  the  Secretary  of  the  In¬ 
terior  who  will  determine  whether  or  not 
the  lands  will  be  withdrawn  as  requested 
by  the  Bureau  of  Land  Management. 

The  determination  of  the  Secretary 
on  the  application  will  be  published  in 
the  Federal  Register.  A  separate  no¬ 
tice  will  be  sent  to  each  interested  party 
of  record. 

If  circumstances  warrant  it,  a  public 
hearing  will  be  held  at  a  convenient  time 
and  place,  which  will  be  announced. 

The  lands  involved  in  the  application 
are: 

Principal  Meridian,  Montana 

T.  9  S..  R.  1  S.. 

See.  6,  lots  8. 4.  5,  and  6. 


T.  10  8.,  B.  1 X.. 

See.  6.  lots  3.  4.  5,  6.  and  7.  8E)4NW)4. 
andXi^SW^. 

T.  9  8..  R.  1 W.. 

See.  1,  lots  1, 2,  3,  8.  and  9; 

Bee.  13.  lots  1,  2.  3,  4.  5.  6.  7,  and  8; 

Sec.  13,  lots  1.  2,  3.  4,  5,  6.  7.  8.  10.  11.  and 
12.  NW^NW)4,  and  EV4SW)4: 

Sec.  14.  lot  1.  and  NB^SE^; 

Sec.  23,  lot  2.  and  SE^NE^; 

Sec.  24,  lots.  2.  3,  4.  7,  8,  9.  and  10. 

W%NE%,  EHNW%.  and  8W%SE%; 
See.  25,  lots  1,  2.  3.  4.  5,  6.  and  9; 

T.  10  S.,  R.  1  W.. 

Sec.  1.  lot  1, 8E^NB%.  and  E%SE^. 

The  areas  described  aggr^ate  2,200 
acres. 

R.  Paul  Rigtrup, 
Manager,  Land  Office. 

(FJt.  Doc.  64-6568;  FUed,  July  1,  1064; 
8:46  ajn.] 


[Washington  03380] 

WASHINGTON 

Termination  of  Proposed  Withdrawal 
and  Reservation  of  Lands 

Notice  of  an  iqiplication  Serial  No. 
Washington,  03380,  for  withdrawal  and 
reservatkHi  of  lands  was  published  as 
Federal  Register  Document  No.  59-6418 
on  page  6274  the  issue  for  August  5. 
1959.  The  applicant  agency  has  can¬ 
celled  its  application.  Therefore,  pur- 
suant  to  the  regulations  contained  in  43 
CFR,  Subpart  2311,  such  lands  will  be  at 
10:00  ajn.  on  July  6.  1964,  relieved  of 
the  segregative  effect  of  the  above-men¬ 
tioned  iqiplication. 

The  lands  involved  in  this  notice  of 
termination  are: 


Willamette  Meridian 


T.  16N..R.19E. 

Sec.  4:  E^SE^ 

T.  16  N.,  R.  19  E. 

Sec.  6:  Lots  6,  7,  B^SW)4,  SW^SE^ 
Sec.  8:  SV^SWV4.  SW]4SE^ 

Sec.  18:  SE^NEV4.NE%SE^ 

Sec.  20:  WH.SV4SB)4 


The  areas  described  contain  850.75 
acres. 

John  E.  Burt,  Jr., 
Officer  in  Charge. 

[FJt.  Doc.  64-6589;  FUed,  July  1.  1964; 
8:46  a.m.] 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

COMPUTATIONS  FOR  HIGH  FRE¬ 
QUENCY  RADIO  SYSTEMS 

Notice  of  Availability  of  Services 

The  National  Bureau  of  Standards, 
through  its  Frequency  Utilization  Sec- 


6 

tion  of  the  Radio  Systems  Division, 
C^tral  Radio  Propagation  Laboratory, 
Boulder,  Colorado,  is  prepared  to  com¬ 
pute  predictions  of  the  i^ormance  of 
high  frequency  communication  circuits. 
Present  programs  have  been  developed 
to  iHedict  Maximum  Usable  Frequency 
(MUF) ,  Optimum  Traffic  Frequency 
(FOT),  and  Lowest  Usable  Frequency 
(LUF)  as  well  as  the  most  probable  mode 
of  propagation,  the  vertical  radiation 
angle  corresponding  to  the  mode,  and 
estimates  of  circtlit  reliability. 

Computations  using  the  large  scale, 
high-i^ed  cmnputer  facility  at  Boulder 
will  be  made  for  govemmeiU  agencies 
and  other  communication  operating  or¬ 
ganizations,  or  current  computer  pro¬ 
grams  and  basic  data  will  be  provided  at 
cost  to  those  organizations  wishing  to 
carry  out  their  own  computations. 
Since  improvement  of  computer  pro¬ 
grams  and  basic  data  is  a  continuous 
process,  all  programs  and  data  are  sub¬ 
ject  to  subsequent  revision. 

Calculations  are  provided  for  the  fol¬ 
lowing  parameters:  MUF,  LUF,  FOT,  the 
dominant  mode  of  propagation  and  as¬ 
sociated  vertical  angle,  monthly  median 
signal-to-noise  ratios,  circuit  reliability 
and  given  signal-to-noise  criteria,  field 
strength  and  systems  loss.  Present  com¬ 
putation  costs  for  one  circuit  for  one 
month  range  tram  $0'.50  to  $5.00  de¬ 
pending  on  the  parameters  calculated 
and  form  of  presentation  of  results. 
The  minimum  charge  is  $50.00.  Shown 
below  are  approximate  costs  of  typical 
computations  and  computation  examples. 

AppROznurR  OoflTs  or  TmcAi  CoicFDTAnoNs 


Type  conumtatlon 

Ex¬ 

ample 

Cost 

per 

circuit- 

month 

Mazhnom  Usable  Frequency  (MUF). 
Optimum  Trafi5e  Frequency  ^07^. 
Maximum  UsaMa  Frequency  (MUF). 
Optimum  Traffic  Frequency  (FOT).. 
Otrniit  Reliability . 

1 

2 

.60 

3.60 

Maxlmnm  Usable  Frequency  (MUF). 
Optimum  Traffic  Frequency  (FOT).. 
System  Loss _ 

3 

3.60 

Maximum  Usable  Frequency  (MUF). 
Optimum  Traffic  Frequency  (FOT).. 
Field  Strength . . . . 

4 

3.60 

Maximum  Usable  Frequency  (MUF). 
Optimum  Traffic  Frequency  (FOT).. 
Available  Rifnai-t^Mnim  . 

6 

3.50 

Optimum  Traffic  Frequency  (FOT) .. 
Lowest  Useful  BJ^  fV^nency 
(LUF) _  . 

6 

6.00 

In  addition  to  the  principal  compu- 
tatitms  many  secondary  computations 
such  as  great  circle  distance,  bearings, 
dominant  modes  of  propagation,  and 
probable  vertical  transmission  angles  are 
included  in  many  computations.  For 
certain  computations,  graphical  repre¬ 
sentation  is  optional,  see  Example  7. 
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mission;  and  that  the  rates  and  charges  tion,  the  Respondent  herein,  be  and  the 
heretofore  in  effect,  and  which  were  to  same  is  hereby  suspended  for  a  period  of 
be  changed  by  the  suspended  matter  ninety  (90)  dasrs  from  and  after  the  date 
shall  remain  in  effect  dining  the  period  upon  which  this  Order  becomes  final; 
of  suspension,  and  neither  the  matter  provided,  however,  that  said  suspension 
suspended,  nor  the  matter  which  is  con-  shall  not  operate  to  prevent  the  Respond- 
tinued  in  effect  as  a  result  of  such  sus-  ent  from  carrying  out  routine  adminis- 
pension,  may  be  changed  imtil  the  trative  and  housekeeping  functions  and 
period  of  suspension  has  expired  or  until  shall  not  operate  to  prevent  Respond- 
this  investigation  and  suspension  pro-  ent  from  taking  such  action  as  Is  neces- 
ceeding  has  been  disposed  of,  whichever  sary  to  fully  comply  with  the  Act  and 
first  occurs,  unless  otherwise  authorized  regulations. 

by  the  Commission;  It  is  further  ordered.  That  upon  appli- 

It  is  further  ordered.  That  copies  of  cation  of  the  Respondent,  the  suspension 
this  order  shall  be  filed  with  the  said  may  be  withdrawn  prior  to  the  expira- 
tariff  schedule  in  the  Bureau  of  Domestic  tion  of  said  ninety  (90)  day  period  if  the 
Regulation  of  the  Federal  Maritime  Administration  is  satisfied  that  Rei^nd- 
Commission;  ent  has  fully  complied  with  the  Act  and 

It  is  further  ordered.  That  (I)  the  in-  regulations, 
vestigation  herein  ordered  be  assigned  It  is  further  ordered.  That  if  the  Re¬ 
fer  public  hearing  by  the  Chief  Exam-  spondent  has  failed  to  fully  comply  with 
iner,  before  an  examiner  of  the  Com-  the  Act  and  regulations  during  said 
mission’s  Office  of  Hearing  Examiners,  ninety  (90)  day  suspension  period,  the 
at  a  date  and  place  to  be  announced;  respondent  shall,  on  written  demand  by 
(ID  Motor^ps  of  Puerto  Rico,  Inc.  be  the  Administration,  surrender  its  li- 
and  it  is  hereby  made  respondent  in  this  cense  and  repay  to  the  Administration 
proceeding;  (HI)  a  copy  of  this  order  all  sums  previously  advanced  to  Respond- 
shall  forthwith  be  served  upon  said  ent  by  the  Admhiistration  pursuant  to 
respondent  and  protestants  herein;  (IV)  sections  302  and  303  of  the  Act,  together 
the  said  respondent  and  protestants  be  with  such  interest  and  charges  as  are 
duly  notified  of  the  time  and  place  of  the  applicable  thereto, 
hearing  herein  ordered;  and  (V)  this  or  idra 

order  and  notice  of  the  said  hearing  be 

published  in  the  Federal  Register.  Eugene  P.  Folet, 

All  persons  (including  individuals.  Administrator. 

interest  in  this  proceeding  and  desiring 
to  intervene  therein,  should  notify  the 

Secretary  of  the  Commission  promptly  nrDADTIiriiT  DC  I  ADDD 

and  file  petitions  for  leave  to  intervene  Uu  An  I  MLR  I  Ui  LADUK 

in  accordance  with  Rule  5(n)  [46  CFR  . 

502.731.  Wage  and  Hour  Division 

By  the  Commission.  CERTIFICATES  AUTHORIZING  EM- 

[SEAL]  Thomas  Libi,  PLOYMENT  OF  FULL-TIME  STU 

Secretary.  DENTS  WORKING  OUTSIDE  OI 

IPJR.  Doc.  64-6590;  PUed.  July  1,  1964;  SCHOOL  HOURS  IN  RETAIL  OI 
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establiahment  daring  the  baae  poiod,  or 
10  percent,  whichever  is  leaser,  in  occu¬ 
pations  of  the  same  general  classes  in 
which  the  estabUshment  employed  full¬ 
time  students  at  wages  below  $1.00  an 
hour  in  the  base  period. 

BaaxoHlI 

Newberry  Garden  State,  Xnc.,  Na  107,  7 
Weat  Main  Street,  Flreehold,  NJ.;  eflectire 
e-10-64  to  0-2-04.  (Variety  store;  22  em¬ 
ployees)  . 

Newberry  Monmoutb.  Inc.,  806  George 
Street,  New  Brunswick,  NJ.;  effecUve  6-10-64 
to  a-2-64.  (Variety  store;  70  employees) . 

Newberry-Monmouth,  Inc.,  77  Broad  Street, 
Bed  Bank.  N.J.;  effecttve  6-10-64  to  0-2-64. 
(Variety  store;  85  employees) . 

Newberry  Til-State,  Xnc.,  No.  808, 130  Main 
Street,  Hackettstown,  N.J.;  ^ectlve  6-10-64 
to  0-2-64.  (Variety  store;  38  employees ) . 

Bboxon  m 

J.  J.  Newberry  Oo..  600  Main  Street, 
Stroudsburg,  Pa.;  eflectire  5-20-64  to  0-2-64. 
(Variety  stm-e;  48  en4>loyees) . 

Newberry  Penn-Emplre,  Inc.,  No.  117, 39-45 
West  Broad  Street.  Tamaqua,  Pa;  effective 
5-20-64  to  0-0-64.  (Variety  store;  17  em¬ 
ployees)  . 

BboiomIV 

J.  J.  Newberry  Co.,  No.  460,  100  West  Main 
Street,  Dothan,  Ala.;  effective  6-1-64  to  0-2- 
64.  (Variety  store;  23  employees) . 

BaoiOM  V 

S.  8.  Kresge  Co.,  No.  638,  Kenwood  Plaza, 
7867  Montgomery  Bd.,  Cincinnati,  Ohio;  ef¬ 
fective  6-4-64  to  0-0-64.  (Variety  store;  40 
employees) . 

BzmoM  VI 

J.  J.  Newberry  Co.,  718  West  Chicago 
Avenue,  Bast  Chicago,  Ind.;  effective  6-25-64 
to  0-2-64.  (Variety  store;  18  employees). 

Bboion  vn 

Buy  Bite,  Inc.,  308  South  Pearl.  Paola, 
Kans.;  effective  6-6-64  to  0-2-64.  (Pood 
store;  23  «nployees) . 

Bested  Store,  No.  772.  68th  and  Garrison 
Street,  Arvada,  Coloj  effective  6-18-64  to 
0-0-64.  (Variety  store;  10  employees) . 

8.  S.  Kresge  Co..  No.  146.  810  Central  Ave¬ 
nue,  Pmt  Dodge,  Iowa;  effective  4-1-64  to  0- 
2-64.  (Variety  store;  43  employees) . 

S.  S.  Kresge  Co..  No.  03.  182  East  Main 
Street,  Ottumwa.  Iowa;  effective  4-1-64  to  O- 
2-64.  (Variety  store;  86  employees) . 

S.  H.  Kress  &  CO..  820  South  Main  Street, 
Carthage,  Mo.;  effective  4-1-64  to  0-2-64. 
(Variety  stmre;  17  employees) . 

J.  J.  Newberry  Co.,  No.  217,  Parsons,  Kans.; 
effective  4-1-64  to  0-2-64  (Variety  store;  27 
employees) . 

Town  A  Country  Market,  No.  1.  Kansas 
City  Boad  and  Pedlar  Street,  Olathe,  Kans.; 
effective  6-6-64  to  0-2-64  (Food  store;  12 
employees) . 

Town  A  Cotmtry  Market,  No.  2,  916  Market 
Street,  Olathe,  Kans.;  effective  6-5-64  to 
0-2-64.  (Food  store;  17  employees) . 

Bboiok  vm 

Nelsner  Brothers,  Inc.,  No.  76,  45  Parkdale 
Plaaa,  Corpus  Chrlstl,  Tex.;  effective  6-2-64 
to  0-2-64  (Variety  store;  18  employees). 

BbgzonK 

Newberry  PlnevUle  Corp.,  128  Pine  Street, 
Pinevllle,  Ky.;  effective  6-16-64  to  0-2-64. 
(Variety  store;  23  employees) . 

Bb(UonXX 

Colonial  Stores.  Inc.,  No.  2267,  766  Merrl- 
mon  Avenue.  Asheville,  N.C.;  effective  4-1-64 
to  0-2-64.  (Food  store;  16  employees) . 

Colonial  Stores,  Inc..  No.  2260,  276  Tunnel 
Boad,  Asheville.  N.C.;  effective  4-1-64  to 
0-2-64  (Food  store;  22  employees). 


Ccdcmlal  Stores,  Ine^  No.  2108,  Blohland 
IbU,  Columbia,  8.C.;  effective  4-1-64  to 
0-3-64  (Food  store;  84  employees). 

Colonial  Stores,  Xnc..  Na  2104  Terrace 
Shopping  Center,  Greenville,  8.O.;  effective 
4-1-64  to  0-2-64  (Food  store;  16  em¬ 

ployees)  . 

Colonial  Stores,  Inc.,  No.  2222,  West  Main 
and  Saxon  Streets,  l,aurens,  S.O4  effective 
4-1-64  to  0-2-64.  (Food  store;  16  em¬ 

ployees)  . 

Colonial  Stores,  Inc.,  No.  2211,  687  High¬ 
way  17,  Mount  Pleasant,  8.C.;  effective 
4-1-64  to  0-2-64.  (Food  store;  20  em¬ 

ployees). 

Nelsner  Brothers.  Inc.,  No.  136,  481  North¬ 
east  81st  Street,  Miami,  Fla.;  effective  5-18-64 
to  0-2-64.  (Variety  store;  35  employees) . 

Nelsner  Brothers,  Inc.,  No.  14,  806  Pine 
Street,  Ocala,  Fla.;  effective  6-18-64  to 
9-2-64  (Variety  stmw;  22  employees) . 

The  following  certificates  were  issued 
to  establishments  coming  into  existence 
after  May  1,  1960,  under  paragraphs 
(c) ,  (d) ,  (g) ,  and  (h)  of  S  519.6  of  29 
CFR,  Part  519.  The  certificates  permit 
the  employment  of  full-time  students  at 
rates  of  not  less  than  85  cents  an  hour 
in  the  classes  of  occupations  listed,  and 
provide  for  limitations  on  the  percent¬ 
age  of  full-time  student  hours  of  employ¬ 
ment  at  rates  below  $1.00  an  hour  to  total 
hours  of  employment  of  all  employees. 
The  percentage  limitations  vary  from 
month  to  month  between  the  minimum 
and  maximum  figures  indicated. 

Adams  Drug  Co.  of  Edgewood,  Inc.,  No.  36, 
1764  Broad  Street,  Cranston,  BJ.;  effective 
6-11-64  to  9-2-64;  sales  clerks;  between  62 
percent  and  10  percent.  (Di^  store;  19 
employees) . 

Adams  Drug  Co.,  Inc.,  No.  26,  200  Academy 
Avenue.  Providence,  B.  I.;  effective  6-11-64 
to  9-2-M;  sales  clerks;  between  62  percent 
and  10  percent.  (Drug  store;  22  employees) . 

Adams  Drug  Co..  Inc.,  No.  28,  188  Main 
Street,  Woonsocket.  BJ.;  effective  6-11-64 
to  9-2-64;  sales  clerks;  10  percent  tot  each 
month.  (Drug  store;  17  employees) . 

Central  Grocery,  No.  2,  318  West  16th, 
Amarillo,  Tex.;  effective  6-10-64  to  9-2-64; 
package  boy,  stock  clerk;  8.0  percent  for  each 
month.  (Food  store;  10  employees) . 

Central  Grocery,  No.  4.  3218  West  Sixth, 
AmarlUo.  Tex.;  effective  6-10-64  to  9-2-64; 
package  boy,  stock  clerk;  8.0  percent  for  each 
month.  (Food store;  10 employees). 

H.  E-  B.  Food  Store.  No.  97.  808  East  Coxirt 
Street.  Segiiln,  Tex.;  effective  6-12-64  to 
9-2-64;  packi^  boy.  bottle  boy,  sack  boy; 
10  percent  for  each  month.  (Food  store;  48 
employees) . 

K-Mart,  No.  4029,  K-Mart  Plaza.  3301  North 
Sherwood  Way  at  West  Avenue  North.  San 
Angelo.  Tex.;  effective  6-10-64  to  9-2-64;  sales 
clerks;  10  percent  for  each  month.  (Variety 
store;  66  employees) . 

King  Driig  Co..  No.  32,  242  Taunton  Ave¬ 
nue.  East  Providence.  BJ.;  eff  Jve  6-11-64 
to  9-2-64;  sales  clerks;  between  5.2  percent 
and  10  percent.  (Drug  store;  12  employees) . 

Nelsner  Brothers,  Inc^  No.  180,  660  South 
Main  Stawet.  Del  Bio,  Tex.;  effective  6-21-64 
to  9-2-64;  sales  clerk,  stock  clerk,  clerical; 
between  6.6  percent  and  10  percent.  (Va¬ 
riety  store;  28  employees) . 

Town  A  CoTUitry  Supermarket,  606  Bast 
Main,  Slloam  Springs,  Ark.;  effective  6-21-64 
to  9-2-64;  stock  clerk,  carry-out.  sacker; 
between  1.7  percent  and  7.1  percent.  (Food 
stme;  13  emplo3fees) . 

Each  certificate  has  been  issued  upon 
the  representations  of  the  employer 
which,  among  other  things,  were  that 
employment  of  full-time  students  at  spe- 
cial  minimum  rates  is  necessary  to  pre¬ 
vent  curtailment  of  opportunities  for  em¬ 


ployment.  and  the  hiring  of  full-time 
students  at  special  minimum  rates  will 
not  tend  to  displace  full-time  employees. 
The  certificates  may  be  annulled  or  with¬ 
drawn.  as  indicated  therein,  in  the  man¬ 
ner  provided  in  Part  528  of  Title  29  of 
the  Code  of  Federal  Regulations.  Any 
person  aggrieved  by  the  issuance  of  any 
of  these  certificates  may  seek  a  review 
or  reconsideration  thereof  within  fifteen 
days  after  publication  of  this  notice  in 
the  Federal  Register  pursuant  to  the 
provisions  of  29  CFR  519.9. 

Signed  at  Washii^rton,  D.C.,  this  24th 
day  of  June  1964. 

Robert  Q.  Gronewald, 
Authorized  Representative 
of  the  Administrator. 

{FB.  Doc.  64-6587;  Filed,  July  1,  1964; 
8:46  am.] 

INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

June  29, 1964. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 
Rule  1.40  of  the  general  rules  of  prac¬ 
tice  (49  CFR  1.40)  and  filed  within  15 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Long-and-Short-Haul 

FSA  No.  39104 — Joint  Motor-Rail 
Rates — Central  States.  Filed  by  Central 
States  Motor  Freight  Bureau,  Inc.,  agent 
(No.  79) ,  for  interested  carriers.  Rates 
on  various  commodities  moving  on  class 
and  commodity  rates  over  Joint  routes  of 
applicant  rail  and  motor  carriers,  be¬ 
tween  points  in  central  states  territory. 

Grounds  for  relief :  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  8  to  Central  States 
Motor  Freight  Bureau.  Inc.,  agent,  tariff 
MF-I.C.C.  1087. 

FSA  No.  39105— Sand  to  Elmira,  N.Y. 
Filed  by  Southwestern  Freight  Bureau, 
agent  (No.  B-8559),  for  interested  rail 
carriers.  Rates  on  sand,  in  carloads, 
from  Guion,  Ark.,  Klondike,  Ludwig  and 
Pacific,  Mo.,  Gate,  Mill  Creek  and  Rofl, 
Okla.,  also  Brady,  Tex.,  to  Elmira,  N.Y. 

Grounds  for  relief:  Market  Competi¬ 
tion. 

Tariff:  Supplement  22  to  Southwestern 
Freight  Bureau,  agent,  tariff  LC.C.  4565. 

FSA  No.  39106 — Sheet  Steel  to  Cedars, 
Miss.  Filed  by  Tra^  Executive  Associa¬ 
tion-Eastern  Railroads,  agent  (EJt.  No. 
2725) ,  for  interested  rail  carriers.  Rates 
on  sheet  steel,  plain,  in  carloads,  from 
specified  points  in  Ohio,  Pennsylvania 
and  West  Virginia,  to  Cedars,  Miss. 

Grounds  for  relief:  Truck-barge-rail 
and  market  competition. 

Tariff:  Supplement  4  to  TrafOc  Ex¬ 
ecutive  Association-Eastern  Railroads, 
Agent,  tariff  LC.C.  C-428. 

By  the  Commission. 

[SEAL]  Harold  D.  McCoy, 

Secretary. 

[FJt.  Doc.  64-6692;  Filed,  JtUy  1.  1964; 
8:47  ajn.] 
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Thursday,  July  2,  1964 

[Notice  1006] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

June,  26, 1964. 

Synopses  of  orders  entered  pursuant 
to  section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations  pre¬ 
scribed  thereunder  (49  CFR  Part  179), 
appear  below: 

As  provided  in  the  Commission’s  spe¬ 
cial  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  20  days  from  the  date 
of  publication  of  this  notice.  Pursuant 
to  section  17(8)  of  the  Interstate  Com¬ 
merce  Act.  the  filing  of  such  a  petition 
will  postpone  the  effective  date  of  the 
order  in  that  proceeding  pending  its  dis¬ 
position.  The  matters  relied  upon  by 
petitioners  must  be  specified  in  their 
petitions  with  particularity. 

No.  MC-PC  66453.  By  order  of  June 
24,  1964,  the  Transfer  Board  on  recon- 
siderati(m  approved  the  transfer  to 
George  Lefkowitz,  Albert  Lefkowitz,  and 
Martin  Lefkowitz,  a  Partnership,  doing 
business  as  Peerless  Moving  &  Truck¬ 
ing  Co.,  Brooklyn,  N.Y.,  of  the  operating 
rights  in  Certificates  in  Nos.  MC  78926 
and  MC  78926  (Sub.  No.  2),  both  issued 
by  the  Commission  August  16,  1950,  to 
George  Lefkowitz  and  Mollie  Lefkowitz, 
a  Partnership,  doing  business  as  Peerless 
Moving  &  Trucking^  Co.,  New  York 
(Brooklyn) .  N.Y..  authorizing  the  trans¬ 
portation,  over  iriugular  routes,  of  house¬ 
hold  goods,  between  New  York,  N.Y.,  on 
the  one  hand,  and,  on  the  other,  points 
in  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  and  Massachusetts,  and 
between  New  York,  N.Y.,  on  the  one  hand, 
and.  on  the  other,  points  in  Delaware, 
Maryland,  Virginia,  Ohio,  and  the  Dis¬ 
trict  of  CTolumbia. 

Herbert  Olabman,  32  Court  Street. 
Brooklyn  1,  New  York,  attorney  for  ap¬ 
plicants. 

No.  MC-PC  66752.  By  order  of  June 
24,  1964.  the  Transfer  Board  approved 
the  transfer  to  Rudolph  Stocko,  doing 
business  as  Cardinal  Transport,  Akron, 
Ohio,  of  the  operating  rights  in  Permit 
in  No.  MC  10150,  issued  March  7.  1957, 
to  element  L.  May,  Akron,  Ohio,  au¬ 
thorizing  the  transportation  over  irregu¬ 
lar  routes,  of  tire  fabric,  chemicals,  scrap 
tires  and  tubes,  and  such  commodities, 
as  are  manufactured,  processed,  or  dealt 
in  by  rubber  manufacturers  or  steel  pro¬ 
ducts  manufacturers,  and  equipment, 
materials,  and  supplies  used  in  the  con¬ 
duct  of  such  businesses,  from  and  to 
specified  points  in  Massachusetts,  Ohio, 
Connecticut,  New  Jersey,  New  York, 
and  Rhode  Island,  varying  with  the 
commodities  indicated. 

John  R.  Meeks,  P.O.  Box  1389,  607 
Copley  Road,  Akron,  Ohio,  attorney  for 
applicants. 

No.  MC-PC  66833.  By  order  of  June 
24,  1964,  the  Transfer  Board  approved 
the  transfer  to  The  Beiter  Line  Corp., 
El3nla,  Ohio,  of  Certificate  in  No.  MC 
496,  issued  June  1,  1949,  to  The  Beiter 
Line,  Inc.,  Elyria,  Ohio,  authorizing  Uie 
transportation  of  general  commodities, 
except  household  goods,  commodities  in 
bulk,  and  other  specified  commodities. 


between  Lorain,  Ohio,  and  Cleveland, 
Ohio,  over  a  regular  route;  and  for  sub¬ 
stitution  of  the  Beiter  line  Corp.,  in 
lieu  of  The  Beiter  Line,  Inc.,  Elyria, 
Ohio,  as  applicant  in  No.  MC  496  (Sub 
No.  3)  for  a  certificate  of  registration 
to  operate  in  interstate  or  foreign  cenn- 
merce  authorizing  operations  under  the 
former  second  proviso  of  Section  206(a) 
(1)  of  the  Act  supported  by  Ohio  Cer¬ 
tificates  Nos.  1129  and  1130-R  to  trans¬ 
port  property  between  specified  points 
in  Ohio. 

James  M.  Burtch,  c/o  George,  Greek, 
King  &  McMahon,  44  East  Broad  Street, 
Columbus  15,  O  h  i  o,  attorney  for 
applicants. 

No.  MC-PC  66877.  By  order  of  June 
25,  1964,  the  Transfer  Board  approved 
the  transfer  to  Elliott  Bros.  Truck  Line, 
Inc.,  Dysart,  Iowa,  of  the  operating 
rights  issued  by  the  Commission  De¬ 
cember  20,  1946,  under  Certificate  in 
No.  MC  78947,  to  Robert  Elliott,  doing 
business  as  Elliott  Bros.,  Dysart,  Iowa, 
authorizing  the  transportation,  over 
regular  routes,  of  agricultural  imple¬ 
ments  and  harness,  frmn  Rockford,  HI., 
to  Waterloo,  Iowa,  serving  intermediate 
point  of  P^eeport,  HI.,  and  off-route 
points  of  Cedar  Palls,  Iowa;  chicken 
brooders,  from  Quincy,  HI.,  to  Waterloo, 
Iowa;  such  merchandise  as  is  dealt  in 
by  retail  hardware  dealers,  from  Peoria, 
Ill.,  to  Waterloo,  Iowa,  serving  the  inter- 
me^ate  point  of  Galesbuig,  HI. ;  between 
Waterloo,  Iowa,  and  Belleidlle,  HI., 
serving  the  hitermediate  points  of  Alton, 
East  Alton,  and  East  St.  Louis,  HI.; 
livestock,  feed,  agricultural  machinery, 
and  such  merchandise  as  is  dealt  in  by 
retail  hardware  dealers,  between  Water¬ 
loo,  Iowa,  and  Chicago,  HI.,  serving 
specified  intermediate  and  off-route 
points  in  Iowa  and  Illinois;  Gary,  Ind., 
and  points  in  Benton  and  Blackhawk 
Counties, '  Iowa;  Bremer  and  Butler 
Counties,  Iowa ;  and  parts  of  Tama 
County,  Iowa,  and  Grundy  Coimty, 
Iowa;  and  such  merchandise  as  is  dealt 
in  by  retail  hardware  deeders,  over 
irregular  routes,  from  Minneapolis, 
Minn.,  to  Waterloo,  Iowa. 

Kenneth  P.  Dudley,  901  South  Madi¬ 
son  Avenue,  P.O.  Box  279,  Ottumwa, 
Iowa,  transportation  consultant  for 
applicants. 

No.  MC-PC  66906.  By  order  of  Jime 
24.  1964,  the  Transfer  Board  approved 
the  transfer  to  Helmer  N.  McCallson, 
Leonard  A.  McCallson,  and  Victor  H. 
McCallson,  a  Partnership,  doing  busi¬ 
ness  as  McCallson  Van  &  Storage  Com¬ 
pany,  135  West  Manchester  Avenue,  Los 
Angeles  3,  CaUf.,  of  the  operating  rights 
in  Certificate  in  No.  MC  35029,  issued 
May  9, 1956,  to  Helmer  McCallson,  doing 
business  as  McCallson  Van  &  Storage 
Co.,  135  West  Manchester  Avenue.  Los 
Angeles  3,  Calif.,  authorizing  the  trans¬ 
portation,  over  irregular  routes,  of 
household  goods,  between  points  in  Los 
Angeles,  Calif.,  and  between  Los  Angeles, 
Calif.,  on  the  one  hand,  and,  on  the 
other,  Los  Angeles  Harbor,  and  Long 
Beach  Harbor,  Calif. 

No.  MC-PC  66937.  By  order  of  June 
24,  1964,  the  Transfer  Board  approved 
the  transfer  to  Leighty  Truck  Line,  Inc., 
Canby,  Oregon,  of  Certificates  in  Nos. 


MC  74052  and  MC  74052  (Sub  No.  2). 
issued  January  18,  1954  and  August  31, 
1959,  respectively,  to  Robert  W.  Larson, 
Jr.,  and  Duane  B.  Davis,  a  Partnership, 
doing  the  transportation  of  general  com¬ 
modities.  excluding  household  goods 
and  commodities  in  bulk,  over  regular 
routes,  between  Aurora,  Oreg.,  and  Port¬ 
land,  Oreg.,  serving  the  intermediate  and 
off-route  points  of  Barlow,  Canby.  New 
Era,  and  Coalca,  Oreg.,  and  those  within 
15  miles  of  Aurora;  se^  and  grain,  over 
inregular  routes,  from  p(^ts  in  Clacka¬ 
mas.  Marion.  Polk,  Linn,  Benton,  and 
Lane  Counties,  Or^.,  to  Portland.  Oreg., 
and  Vancouver.  Wash.;  between  points 
in  Clackamas,  Marion,  Pol,  Lhm,  Benton, 
and  Lane  Counties,  Oreg.;  and  bananas, 
and  bananas  and  fresh  fruits  and  vege¬ 
tables  in  mixed  shipments,  over  irregu¬ 
lar  routes,  from  Portland.  Oreg.,  to  Aber¬ 
deen  and  Centralia,  Wash. 

Lawrence  V.  Smart,  Jr.,  419  North¬ 
west  23d  Avenue.  Portland,  Oreg.,  97210, 
attorney  for  applicants. 

No.  M<]J-PC  66942.  By  order  of  June 
24,  1964,  the  Transfer  Board  approved 
the  transfer  to  Donald  J.  Hammel,  do¬ 
ing  business  as  Laurel  Mountain  Ex¬ 
press,  Pittsburgh.  Pa.,  of  Certificate  in 
No.  MC  109656  (Sub  No.  1),  issued  June 
12,  1959,  to  Russell  L.  Eisler,  doing  busi¬ 
ness  as  Eisler  Express,  Somerset.  Pa., 
authorizing  the  transportation  of  gen¬ 
eral  commodities,  excluding  household 
goods  and  c<»nmodities  in  bulk,  over  reg¬ 
ular  route,  between  the  Borough  of 
Somerset.  Somerset  Coimty,  Pa.,  and 
Pittsburgh,  Pa.,  serving  no  intermediate 
P(^ts. 

Arther  J.  Diskin,  302  Prick  Building, 
Pittsburgh  19,  Pa.,  representative  for 
applicants. 

No.  MC-PC  66987.  By  order  of  June 

23.  1964,  the  Transfer  Bocurd  approved 
the  transfer  to  Robert  W.  Mallory,  doing 
business  as  BeUingham-Sumas  Steves, 
Bellingham.  Wash.,  of  Certificates  in  De¬ 
cember  3,  1963,  to  Jack  E.  Nutter  and 
Robert  W.  Mallory,  a  Partnership,  doing 
business  as  BeUingham-Sumas  Stages, 
Bellingham,  Wash.,  authorizing  the 
transportation  of  passengers  and  their 
baggage,  and  newspapers,  express,  and 
mail  in  the  same  vehicle  with  passen¬ 
gers,  over  regular  routes,  between  Bell¬ 
ingham.  Wash.,  and  Sumas,  Wash.,  serv¬ 
ing  all  intermediate  points;  and  passen¬ 
gers  and  their  baggage,  in  round-trip 
charter  operations,  over  irregular  routes, 
beginning  and  ending  at  ports  of  entry  in 
Whatcom  County,  Wash.,  on  the  United 
States-Canada  Boundary  line  and  ex¬ 
tending  to  points  in  Washington. 

Robert  W.  Mallory,  104  Prospect 
Street,  Bellingham,  Wash.,  representa¬ 
tive  for  applicants. 

No.  MC-PC  66990.  By  order  of  June 

24,  1964,  the  Transfer  Board  approved 
the  transfer  to  Murph’s  Express,  Inc., 
Denver,  Colo.,  tmplicant  in  No.  MC  121195 
(Sub  No.  1),  BOR-99  application  filed 
Pebruary  4, 1963,  in  the  name  of  Richard 
E.  Huff  and  Edward  L.  Huff,  doing  busi¬ 
ness  as  Murph’s  Express.  Denver,  Colo., 
for  certificate  of  registration  to  (H>erate 
in  interstate  or  foreign  commerce  au¬ 
thorizing  cg)erations  under  the  former 
second  proviso  of  Section  206(a)  (1)  of 
the  Act,  supported  by  Colorado  CerUfi- 
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cates  Nos.  3473  and  3473-1,  authorlzinc 
the  transportation  of  general  commodl- 
tlea,  except  commoditlee  adiieh.  because 
of  size  or  weight,  require  q?ecial  equip* 
ment.  from  pcdnt  to  point  within  the  Citgr 
and  County  of  Denver,  State  of  Colorado; 
extended  to  include  an  area  within  a 
radius  of  tm  mUes  from  the  Denver 
County  Boundary  as  it  exists  on  January 
11.  1959.  Interstate  authority:  between 
all  points  in  Colorado  and  the  Colorado 
State  Boundary  lines  where  all  highways 
cross  the  same,  in  interstate  commerce 
(Xily,  subject  to  the  provisions  of  the 
Federal  Motor  Carrier  Act  ot  1935,  as 
amended. 

John  P.  Thompson.  450  Cfiq;>itol  Ltfe 
Building,  Deiver  3.  C(dorado,  attorney 
for  applicants. 

[seal]  Harold  D.  McCot, 

Secretary. 

[FJL  Doo.  *  64-6693;  FUed.  July  1,  1964; 

8:47  ajn.] 


[Notice  1006-A] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

Junk  26. 1964. 

Simopses  of  orders  entered  pursuant 
to  section  212(b)  Of  the  Interstate  (Com¬ 
merce  Act.  and  rules  and  regulations  pre¬ 
scribed  thereunder  (49  CFR  Part  179), 
appear  below: 

As  provided  in  the  Commission’s  gen¬ 
eral  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  30  days  from  the  date 
of  service  of  the  order.  Pursuant  to  sec¬ 
tion  17(8)  of  the  Interstate  Commerce 
Act.  the  filing  of  such  a  petition  will  post¬ 
pone  the  effective  date  of  the  order  in 
that  proceeding  pending  its  disposition. 
The  matters  relied  upon  by  petitioners 
must  be  ^>ecified  in  their  petitions  with 
particularity. 

No.  MCC-FC  66604.  By  order  of  June 
22. 1964,  the  Commission,  Division  3,  act¬ 
ing  as  an  Appellate  Division,  approved 
the  transfer  to  Philip  Albo,  doi^  business 
as  Amello  Trucking  Company.  Franklin 
Square.  LJ..  New  York,  of  a  portion  of 
the  operating  rights  in  the  Corrected 
Certificate  in  No.  MC  75334,  issued  by  the 
Commission  June  14,  1941,  acquired  by 
transferor  herein  December  4, 1963,  pur- 
siiant  to  iq;>proval  and  consummation  of 
the  transaction  authorized  in  No.  MC-FC 
66344,  and  assigned  No.  MC  60572  (Sub 
No.  11),  authmizing  the  transportation 


of  general  c<Mnmodities.  excluding  house¬ 
hold  goods  and  commodities  in  bulk,  ovot 
irregular  routes,  between  New  York,  N.Y., 
on  the  one  hand,  and,  on  the  other, 
points  in  Nassau  County,  N.Y. 

George  A.  Olsoi,  69  Tonnelle  Avenue, 
Jersey  C^ty,  N.J.,  07306,  representative 
for  applicants. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[Fit.  Doe.  64-6594;  FUed.  July  1.  1964; 

8:47  ajn.] 


[Rev.  8.0.  662;  Taylor^  I.C.C.  Order  170; 

Amdt.  1] 

GEORGIA  &  FLORIDA  RAILWAY 
Rerouting  of  Traffic 

Upon  further  consideration  of  Taylor’s 
I.C.C.  Order  No.  170  (C3ieorgia  &  Florida 
Railway)  and  good  cause  ai^aring 
therefor: 

It  is  ordered.  That  Taylor’s  I.C.C. 
Order  No.  170  be.  and  it  is  horeby, 
amended  by  substituting  the  following 
paragrcph  (g)  for  paragnq;)h  (g) 
thereof: 

(g)  Expiration  date:  This  m*der  shall 
exiUre  at  11:59  pin.,  December  31,  1964, 
unless  otherwise  modified,  changed,  sus¬ 
pended,  or  annulled. 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  11:59 
pm.,  June  30,  1964,  and  that  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads,  Car  Service  Divi¬ 
sion.  as  agent  of  all  railroads  subscribing 
to  the  car  service  and  per  diem  agree¬ 
ment  imder  the  terms  of  that  agreement, 
and  by  filing  it  with  the  Director.  Office 
of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  June  26, 
1964. 

Interstate  ComfERCx 
COMXnSSION, 

[seal]  Charles  W.  Taylor, 

Agent. 

[Fit.  Doo.  64-6696;  FUed.  July  1.  1964; 

8:47  aju.] 


[Rev.  S.O.  562;  Taylor’s  I.C.O.  Order  136; 
Amdt.  16] 

RUTLAND  RAILROAD  CORP. 

Rerouting  of  Traffic 

Upon  further  consideration  of  Taylor’s 
I.C.C.  Order  No.  136  (Rutland  Railroad 


Corporation)  and  good  cause  ajKiearing 
therefor: 

It  is  ordered.  That  Taylor’s  I.C.C. 
Order  No.  136  be,  and  it  is  hereby, 
amended  by  substituting  the  following 
paragraph  (g)  for  paragraph  (g) 
thereof : 

(g)  Expiration  date:  This  order  shall 
expire  at  11:59  pm.,  December  31,  1964, 
unless  otherwise  modified,  changed, 
suspended  or  annulled. 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  11:59  p.m.. 
June  30,  1964,  and  that  this  order  shall 
be  served  upon  the  Association  of  Amer¬ 
ican  Railroads,  Car  Service  Division,  as 
agent  of  all  railroads  subscribing  to  the 
car  service  and  per  diem  agreement 
under  the  terms  of  that  agreement,  and 
by  filing  it  with  the  Director,  Office  of 
the  Federal  Register. 

Issued  at  Washington,  D.C.,  June  26, 
1964. 

Interstate  Commerce 
Commission 

[seal]  Charles  W.  Taylor, 

Agent. 

[FIL  Doe.  64-6696;  FUed,  July  1.  1964; 

8:48  am.] 


KEITH  H.  LYRLA 

Statement  of  Changes  in  Financial 
Interests 

Pursuant  to  subsection  302(c),  Part 
m.  Executive  Order  10647  (20  F.R.  8769) 
"Providing  for  the  Appointment  of  Cer¬ 
tain  Persons  under  the  Defense  Produc¬ 
tion  Act  of  1950,  as  amended,”  I  hereby 
furnish  for  filing  with  the  Division  of 
the  Federal  Register  for  publication  in 
the  Federal  Register  the  following  in¬ 
formation  showing  any  changes  in  my 
financial  interests  and  business  connec¬ 
tions  as  heretofore  reported  and  pub¬ 
lished  (20  FR.  10086;  21  F.R.  3475;  21 
FJR.  9198;  22  FR.  3777;  22  FR.  9450; 

23  FR.  3798;  23  FR.  9501;  24  FR.  4187; 

24  FR.  9502;  25  FR.  102;  26  FR.  1692; 
26  FR.  6284;  27  FR.  684;  27  FR.  6409; 
28  FR.  197;  28  FR.  7059;  and  29  F.R. 
585)  during  the  period  from  January  1, 
1964  through  June  30, 1964. 

600  Bhares — HUnoia  Central  Industries,  Inc. 
Dated:  Jime  22, 1964. 

Keith  H.  Lyrla. 

[Fit.  Doe.  64-6697;  FUed.  July  1.  1964; 
8:48  am.] 
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